
WOODBURY COUNTY BOARD OF SUPERVISORS AGENDA ITEM(S) REQUEST FORM 

Date:    _________________     Weekly Agenda Date:     ______________  

ELECTED OFFICIAL / DEPARTMENT HEAD / CITIZEN:  ____________________________________ 

WORDING FOR AGENDA ITEM:    

ACTION REQUIRED: 

   Approve Resolution   ☐        Approve Motion   ☐ Approve Ordinance    ☐  

Public Hearing   ☐      Other:  Informational  ☐      Attachments   ☐ 

EXECUTIVE SUMMARY: 

BACKGROUND: 

FINANCIAL IMPACT:  

IF THERE IS A CONTRACT INVOLVED IN THE AGENDA ITEM, HAS THE CONTRACT BEEN SUBMITTED AT LEAST ONE WEEK 

PRIOR AND ANSWERED WITH A REVIEW BY THE COUNTY ATTORNEY’S OFFICE? 

Yes     ☐            No       ☐ 

RECOMMENDATION:    

ACTION REQUIRED / PROPOSED MOTION:  

Approved by Board of Supervisors April 5, 2016. 

4/24/2024 4/30/2024

Kenny Schmitz

✔

✔

✔

County/ City 28th Street Development Project

Sioux City Engineering Co. has submitted Final Payment of the 28th Street Development Project. City of Sioux 
City (Engr. Dept) has reviewed. Pay Application #13 has been approved by Toth Engineering.

8/16/2022 CO #3 Approved 
8/02/2022 CO # 2 Approved 
7/26/2022- County/ City Letter of Understanding & CO #1 Approved 
7/27/2021- 28th St. Development Bid Contract Awarded- Sioux City Engineering Co. 
6/08/2021- Plans, Specifications, Form of Contract Approved 
11/03/2020- Toth & Associates Engineering Contract Approved 
6/02/2020- County/ City 28E- 28th Street Developmental Services Agreement Approved

Sioux City Engineering Co.- Contract Final- $3,179,176.19 
Sioux City Engineering Co.- C/O #4, C/O #5, & Pay Application #13 -Balance to Complete- $238,712.24 
County/City 28E Agreement (City Requested Improvements Pay App #13)- ($11,315.29) 
28th Street FY2023 CIP Project- $99,463.11 
FY2023 CIP (Other)- $127,933.84

Approve Motions completing project

Motion to Approve FY2023 CIP in the Amount of $127,933.84 
Motion to Approve Sioux City Engineering Co. Change Orders #4, #5, & Final Contract Pay Application #13 in 
the Amount of $238,712.24



























































































WOODBURY COUNTY BOARD OF SUPERVISORS AGENDA ITEM(S) REQUEST FORM 

Date:    _________________     Weekly Agenda Date:     ______________  

ELECTED OFFICIAL / DEPARTMENT HEAD / CITIZEN:  ____________________________________ 

WORDING FOR AGENDA ITEM:    

ACTION REQUIRED: 

   Approve Resolution   ☐        Approve Motion   ☐ Approve Ordinance    ☐  

Public Hearing   ☐      Other:  Informational  ☐      Attachments   ☐ 

EXECUTIVE SUMMARY: 

BACKGROUND: 

FINANCIAL IMPACT:  

IF THERE IS A CONTRACT INVOLVED IN THE AGENDA ITEM, HAS THE CONTRACT BEEN SUBMITTED AT LEAST ONE WEEK 

PRIOR AND ANSWERED WITH A REVIEW BY THE COUNTY ATTORNEY’S OFFICE? 

Yes     ☐            No       ☐ 

RECOMMENDATION:    

ACTION REQUIRED / PROPOSED MOTION:  

Approved by Board of Supervisors April 5, 2016. 

7/22/2021 7/27/2021

Kenny Schmitz Building Services Director

✔

✔

✔

28th Street Development Project (LEC Off-site Improvements)-

Award Contract to Lowest Responsive, Responsible Bidder

Award the Contract on the 28th Street Development Project (LEC Off-Site Improvements).

Plan's, specifications, & form of contract have been agreed upon by Woodbury County & the City of Sioux City

as required in the 28E agreement between parties.

Base Bid = $2,689,603.50

Gas Main- Additional (MidAmerican) = $26.004.67

Alternate #2 ($104,560.20 bid total) share 50% determined by County/City change order = $52,208.10

Project Contingency = $134,480.18

TOTAL= $2,954,648.55

Award the 28th Street Development Project (LEC Off-Site Improvements) to the lowest responsive, responsible

bidder.

Motion to Award the 28th Street Development Project (LEC Off-Site Improvements) to Sioux City Engineering

Company.

Motion to Approve Project Expenditures described under financial impact as necessary.
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NOTICE OF MEETING OF THE CITY COUNCIL 
OF THE CITY OF SIOUX CITY, IOWA 

City Council agendas are also available on the Internet at www.sioux-city.org. 

 
You are hereby notified a meeting of the City Council of the City of Sioux City, Iowa, will be held 
Monday, July 26, 2021, 4:00 p.m., local time, in the Council Chambers, 5th Floor, City Hall,  
405 6th Street, Sioux City, Iowa, for the purpose of taking official action on the agenda items 
shown hereinafter and for such other business that may properly come before the Council.  

This is a formal meeting during which the Council may take official action on various items of 
business. If you wish to speak on an item, please follow the seven participation guidelines 
adopted by the Council for speakers: 

1. Anyone may address the Council on any agenda item. 
2. Speakers should approach the microphone one at a time and be recognized by the Mayor. 
3. Speakers should give their name, spell their name, give their address, and then their 

statement. 
4. Everyone should have an opportunity to speak. Therefore, please limit your remarks to 

three minutes on any one item. 
5. At the beginning of the discussion on any item, the Mayor may request statements in favor 

of an action be heard first followed by statements in opposition to the action. 
6. Any concerns or questions you may have which do not relate directly to a scheduled item 

on the agenda will also be heard under ‘Citizen Concerns’. 
7. For the benefit of all in attendance, please turn off all cell phones and other communication 

devices while in the City Council Chambers. 
 
 
1. Call of the Roll - Silent Prayer and Pledge of Allegiance to the Flag - Proclamations 
 
2. Interview for the Environmental Advisory Board: Alex Johnson 
 
CONSENT AGENDA 
 
Items 3 through 13D constitute a Consent Agenda. Items pass unanimously unless a 
separate roll call vote is requested by a Council Member. 
 
3. Reading of the City Council minutes of July 19, 2021. 
 
4. RIVERS LANDING - Resolution rejecting the bid received for the proposed construction of 

the Rivers Landing Parking Facility-Elevators Upgrade Project and ordering the return of 
the bid bond. (Project No. 7203-728-012) 

 
5. PAYMENT - Resolution accepting the work and authorizing final payment to Bainbridge 

Construction, LLC for the Leech Avenue Reconstruction (South Fairmount Street to South 
Rustin Street) Project. (Project No. 6988-719-287) 

 
6. PERSONNEL - Resolution amending the Position Classification Manual adopted by Resolu-

tion No. S-31050 and the Position Classification Manual adopted by Resolution No. 91/T-
9972 by approving and adopting updated job descriptions to change the driver’s license re-
quirement to coincide with the City residency requirement by requiring employees to pos-
sess the necessary driver’s license from their state of residency. 

http://www.sioux-city.org/


(July 26, 2021 - City Council Agenda) 
Page 2 

 
7. ACTIONS RELATING TO GRANTS 
 

A. GILCHRIST FOUNDATION - Resolution authorizing the Parks and Recreation De-
partment to accept a 2021 Gilchrist Foundation Project Grant in the amount of 
$100,000 to support the Chris Larsen Park Riverfront Development Project – Phase 2. 

 
B. ARGP OPERATIONS - Resolution authorizing the Sioux Gateway Airport/Brigadier 

General Bud Field to apply for funds in the amount of $1,232,219 under the American 
Rescue Plan Act 2021 (Public Law 117-2 (ARPA), administered by the Federal Avia-
tion Administration (FAA), an operating administration of the United States Department 
of Transportation, under the Airport Response Grant Program (ARGP) to provide eco-
nomic relief to airport operations. 

 
C. ARGP CONCESSIONS - Resolution authorizing the Sioux Gateway Airport/Brigadier 

General Bud Field to apply for funds in the amount of $40,364 under the American 
Rescue Plan Act 2021 (Public Law 117-2 (ARPA), administered by the Federal Avia-
tion Administration (FAA), an operating administration of the United States Department 
of Transportation, under the Airport Response Grant Program Concession Relief 
(ARGP) to provide economic relief to airport concessions. 

 
D. JAG - Resolution approving an Interlocal Agreement with Woodbury County to make 

application for 2021 Byrne Justice Assistance Grant (JAG) Program funds for the Sioux 
City Police Department. Application Number (Grant 13429229) 

 
8. CIVIL PENALTIES AND SUSPENSIONS 
 

A. SAM’S MINI MART - Resolution assessing a civil penalty of $500 against Sam’s Mini Mart 
Inc. doing business as Sam’s Mini Mart, 4218 Morningside Avenue, Sioux City, Iowa for 
violation of the Iowa beer/wine and liquor laws. 

 
B. TRANSIT GENERAL STORE - Resolution assessing a $1,500 civil penalty and suspend-

ing for sixty (60) days the liquor permit issued to Indigo LLC doing business as Transit 
General Store, 2324 Transit Avenue, Sioux City, Iowa for violation of the Iowa beer/wine 
and liquor laws. 

 
9. ACTIONS RELATING TO BONDS 
 

A. TAX EXEMPTION - Motion approving a form of Tax Exemption Certificate in connec-
tion with the $3,996,000 Water Revenue Capital Loan Note, Series 2021C. 

 
B. LOAN AND DISBURSEMENT - Resolution approving and authorizing a form of Loan 

and Disbursement Agreement by and between the City of Sioux City and the Iowa Fi-
nance Authority, and authorizing and providing for the issuance and securing the pay-
ment of $3,996,000 Water Revenue Capital Loan Note,Series 2021C, of the City of 
Sioux City, Iowa, under the provisions of the Code of Iowa, and providing for a method 
of payment of said note. 
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10. ACTIONS RELATING TO AGREEMENTS AND CONTRACTS 
 

A. FIBERCOMM - Resolution granting a permit to FiberComm LC to own, operate and 
maintain underground cable commencing in the east right-of-way of Al Haynes Drive 
adjacent to 2800 Expedition Court, thence proceeding north in the east right-of-way for 
approximately 225 feet crossing Expedition Court, thence proceeding east in the north 
right-of-way of Expedition Court for approximately 415 feet and ending in the northwest 
corner of the intersection of Expedition Court and Harbor Drive. 

 
B. BAINBRIDGE CONSTRUCTION - Resolution awarding and approving a contract to Bain-

bridge Construction, LLC in the amount of $1,678,604.79 for the Andrew Avenue Paving 
and Utilities Improvement Project - 225th Street to Sully Road. (Project No. 7161-719-
347) (IDOT RISE RMX-7057(707)--9E-97) 

 
C. CRABB’S CAR RENTAL - Resolution approving a three-month lease extension with 

Crabb’s Car Rental, Inc. to allow additional time for negotiations and finalizing terms of 
a new tenant Lease Agreement for the building located at 6115 Mitchell Street at the 
Sioux Gateway Airport/Brigadier General Bud Day Field. 

 
D. SC ENGINEERING - Motion approving and concurring in the award of the Woodbury 

County Law Enforcement Center Offsite Improvements Project (3701 28th Street) by the 
Woodbury County Board of Supervisors (Project No. 7119-719-361) to Sioux City Engi-
neering Company. 

 
E. KNIFE RIVER MIDWEST 

 
1. RUNWAY 17-35 - Resolution approving Change Order No. 7 to the contract with 

Knife River Midwest, LLC in the amount of $27,612.90 for the threshold repairs 
needed in connection with the Runway 17-35 Reconstruction and Shift Project 
Phase I (Schedule A & B) Construction at the Sioux Gateway Airport/Brigadier 
General Bud Day Field. (AIP 53 City Project No. 749-114) 

 
2. TAXIWAY C - Resolution approving Change Order No. 1 to the contract with Knife 

River Midwest, LLC in the amount of $113,039.15 for two additional catch basins 
and hydro excavation to avoid the FAA owned cables in connection with the Taxi-
way C South Reconstruction Project (City Project No. 7056-749-120/FAA Grant No. 
03-19-0085-056-2019) at the Sioux Gateway Airport/Brigadier General Bud Day 
Field. 

 
11. PURCHASING 
 

A. UTILITY EQUIPMENT - Resolution awarding a purchase order to Utility Equipment 
Company of Sioux City, Iowa in the amount of $29,250 for the purchase of manhole 
frames and lids. (RFQ No. 268139) 

 
B. TIMBERLINE GSE - Resolution awarding a purchase order to Timberline GSE of Rich-

field, Utah in the amount of $52,550.50 for the purchase of a portable passenger 
boarding ramp at the Sioux Gateway Airport/Brigadier General Bud Day Field. 
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12. APPLICATIONS FOR BEER AND LIQUOR LICENSES 
 

A. ON-PREMISE SALES 
1. CLASS C LIQUOR LICENSE (liquor/wine/beer/wine coolers/carry-out) 

a. Famous Dave’s B.B.Q., 201 Pierce Street (Renewal) 
b. Pounders, 1742 Riverside Boulevard (New 6 Month License) 

2. SPECIAL CLASS C LIQUOR LICENSE (wine/beer/wine coolers/carry-out) 
a. Holy Trinity Greek Orthodox Church, 900 6th Street (New 5 Day License for 

GreekFest; August 19-23, 2021) 
 
13. BOARD, COMMISSION, AND COMMITTEE MINUTES 
 

A. Active Transportation Advisory Committee – February 17, March 17, April 21, and  
May 19, 2021 

B. Airport Board of Trustees – April 22, 2021 
C. Parks and Recreation Advisory Board – July 7, 2021 
D. Yamanashi City Sister City Committee – July 15, 2021 

 
- End of Consent Agenda - 

 
RECOMMENDATIONS OF PLANNING AND ZONING 
 
14. Hearing and Ordinance rezoning a 10.653 acre tract of land immediately north of 2600 Glen 

Ellen Road from Zone Classification NC.1 (Neighborhood Conservation, 1 acre per unit 
minimum) to Zone Classification SR (Suburban Residential, 6,000 square feet per unit 
minimum). (Petitioner: BMT Inc (Todd Sapp)) The Planning and Zoning Commission rec-
ommends approval of this rezoning. (File No. 2021-0049) 

 
15. Resolution accepting and approving the “Final Plat of Royal Highlands, 5th Addition, a Mi-

nor Subdivision to Sioux City, Woodbury County, Iowa” (A seven lot 10.653-acre residential 
subdivision located immediately north of, and east of, 2600 Glen Ellen Road). (Petitioner: 
BMT Inc (Todd Sapp)) The Planning and Zoning Commission recommends approval of this 
final plat. (File No. 2021-0050) 

 
HEARINGS 
 
16. Hearing and Resolution approving proposal to sell certain real property and authorizing a 

City Deed. (A portion of 1702 George Street) (Petitioner: Braun Nancy L. Revocable Trust) 
(Purchase price: $585.94 plus costs) (Motion requested to delete this item) 

 
17. Resolution proposing to sell certain real property and rescinding Resolution No. 2021-0646. 

(A portion of 1702 George Street) (Petitioner: Nancy L. Braun, Trustee of the Nancy L. Braun 
Revocable Trust) (Purchase price: $585.94 plus costs) 

 
18. Hearing and Resolution accepting the proposal of Oracle Aviation, LLC for the lease of certain 

land in the Donner Park Urban Renewal Area and authorizing a Development Agreement with 
exhibits, including a Lease Agreement for said property. (A portion of 2403 Aviation Boule-
vard, specifically a 100,000 square foot section of land, an existing 20,400 square foot 
hangar, and an approximately 39,400 square foot hangar to be constructed at the Sioux 
Gateway Airport/Brigadier General Bud Day Field Terminal Building) 
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DISCUSSION  
 
19. Resolution amending Resolution No. 2021-0045 relating to the Hearing on Manager’s re-

port on demolition of and Resolution declaring a certain structure to be dangerous or dilapi-
dated as defined by the Municipal Code and authorizing the City Manager to carry out such 
order to demolish said structure by authorizing a 90-day delay in demolition. (Address: 1803 
South Cedar Street) (Property Owner: Caboet Properties LLC) 

 
20. Resolution amending Resolution No. 2021-0040 relating to the Hearing on Manager’s re-

port on demolition of and Resolution declaring a certain structure to be dangerous or dilapi-
dated as defined by the Municipal Code and authorizing the City Manager to carry out such 
order to demolish said structure by authorizing a 90-day delay in demolition. (Address: 2203 
South Oleander Street) (Property Owner: John Scott Dwyer) 

 
21. Resolution accepting and approving the “Final Plat of The Residence at Elk Creek, First 

Filing, an Addition to the City of Sioux City, Woodbury County, Iowa.” (Petitioner: Elk Creek 
Development, LLC) (File No. 2021-0057) 

 
22. Resolution approving a Subdivision Improvement Installation Agreement with Elk Creek 

Development, LLC in connection with The Residence at Elk Creek, First Filing, an Addition 
to the City of Sioux City, Woodbury County, Iowa. (Petitioner: Elk Creek Development, LLC) 

 
23. Resolution approving an Agreement for Maintenance of Storm Water Detention System 

with Elk Creek Development, LLC in connection with the Final Plat of The Residence at Elk 
Creek, First Filing, an Addition to the City of Sioux City, Woodbury County, Iowa. (Petition-
er: Elk Creek Development, LLC) 

 
PRESENTATIONS 
 
24. State CLG Grant and Intensive Downtown Survey 
 
25. Housing Inventory Study 
 
26. CITIZEN CONCERNS 
 
27. COUNCIL CONCERNS 
 
28. ADJOURNMENT 
 
 
City Council agendas are also available at www.sioux-city.org. 
 
The City of Sioux City does not discriminate on the basis of disability in admission to, access to, or operations of its programs, ser-
vices, or activities.  Individuals who need auxiliary aids for effective communication in programs and services of the City of Sioux 
City are invited to make their needs and preferences known to the ADA Compliance Officer, City Hall, 405 6th Street, Room 204, 
(712) 279-6200.  This notice is provided as required by Title II of the Americans with Disabilities Act of 1990. 

U:\City Agenda\Agendas and Minutes\Council Agendas\2021\072621a 

http://www.sioux-city.org/




WOODBURY COUNTY BOARD OF SUPERVISORS AGENDA ITEM(S) REQUEST FORM 

Date:    _________________     Weekly Agenda Date:     ______________  

ELECTED OFFICIAL / DEPARTMENT HEAD / CITIZEN:  ____________________________________ 

WORDING FOR AGENDA ITEM:    

ACTION REQUIRED: 

   Approve Resolution   ☐        Approve Motion   ☐ Approve Ordinance    ☐  

Public Hearing   ☐      Other:  Informational  ☐      Attachments   ☐ 

EXECUTIVE SUMMARY: 

BACKGROUND: 

FINANCIAL IMPACT:  

IF THERE IS A CONTRACT INVOLVED IN THE AGENDA ITEM, HAS THE CONTRACT BEEN SUBMITTED AT LEAST ONE WEEK 

PRIOR AND ANSWERED WITH A REVIEW BY THE COUNTY ATTORNEY’S OFFICE? 

Yes     ☐            No       ☐ 

RECOMMENDATION:    

ACTION REQUIRED / PROPOSED MOTION:  

Approved by Board of Supervisors April 5, 2016. 

7/15/2021 7/20/2021

Kenny Schmitz Building Services Director

✔

28th Street Development Project (LEC Off-site Improvements)-

Discuss & Act upon Project Bid Alternates

Bids for the project include 3 alternates to be decided upon; Alt #1 -Remove Curbs, Gutters, Storm Sewer, Alt.

#2 -Mill & Overlay Asphalt Hwy. 75 to Mobile Park, & Alt. #3 -Install Asphalt vs Concrete

Competitive bids were submitted by three Contracting firms & then officially received by the Board of

Supervisors on July 13th, 2021.

Alternate #1- Project Bid Deduct (-$235,280.00)

Alternate #2- Project Bid Add ($104,560.00)

Alternate #3- Project Bid Deduct (-$67,824.40)

Discuss & take action on each alternate.

Alternate #1- do not accept. Alternate #2- requires discussion Building Services, Baker Group, & Toth Engineering,

would recommend accepting stipulating in good faith effort Woodbury County would equally share costs with City

of Sioux City. Alternate #3- Reject & do not accept.

Motion to Act upon Project Alternate #1

Motion to Act upon Project Alternate #2

Motion to Act upon Project Alternate #3
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MINUTES AUTHORIZING ADOPTION OF 

AMENDED AND RESTATED POLICIES AND 

PROCEDURES REGEARDING MUNICIPAL 

SECURITIES DISCLOSURE 

424093 

Sioux City, Iowa 

July 20, 2021 

The Board of Supervisors of Woodbury County, Iowa, met on July 20, 2021, at _____ o’clock __.m. at 

the _________________, Sioux City, Iowa.   

[If the Board of Supervisors is meeting electronically, please complete the 

following two paragraphs.  Otherwise, strike through] 

The Board of Supervisors met electronically via ___________________________, which was 

accessible at the following:  

[Insert electronic access information] 

The Board of Supervisors conducted this meeting electronically due to federal and state 

government recommendations in response to COVID-19 pandemic conditions.  Electronic access 

information was included in the posted agenda of this public meeting. 

The Chairperson presided and the roll was called showing the following members of the Board present 

and absent: 

Present:    

Absent:   . 

 

Board Member ____________________________ introduced the resolution hereinafter next set out and 

moved its adoption, seconded by Board Member _______________________; and after due consideration 

thereof by the Board of Supervisors, the Chairperson put the question upon the adoption of the said resolution 

and the roll being called, the following named Board Members voted: 

Ayes:    

Nays:   . 

Whereupon, the Chairperson declared the resolution duly adopted as hereinafter set out. 

 



Woodbury County / Auth Disclosure Policies & Procedures 

-2- 
DORSEY & WHITNEY LLP, ATTORNEYS, DES MOINES, IOWA 

RESOLUTION NO. _______ 

Resolution Authorizing Adoption of Amended and Restated Policies and Procedures Regarding 

Municipal Securities Disclosure 

WHEREAS, pursuant to the laws of the State of Iowa, Woodbury County, Iowa (the “County”) has 

publicly offered, and likely will issue and publicly offer in the future, its notes, bonds or other obligations (the 

“Bonds”); and  

WHEREAS, as a result of certain changes in federal law, the County has determined that any Policies 

and Procedures Regarding Municipal Securities Disclosure that may have been adopted in the past to be 

followed in connection with the issuance and on-going administration of publicly offered Bonds (the “Prior 

Policy”) shall be overridden and replaced by a new policy; and 

WHEREAS, the proposed Amended and Restated Policies and Procedures Regarding Municipal 

Securities Disclosure are attached hereto as Exhibit A (the “Disclosure Policies and Procedures”);  

NOW, THEREFORE, Be It Resolved by the Board of Supervisors of Woodbury County, Iowa, as 

follows: 

Section 1. The Disclosure Policies and Procedures attached hereto as Exhibit A are hereby adopted 

and shall be dated as of the date hereof.   

Section 2. The Prior Policy, if any, is hereby overridden and replaced by the Disclosure Policies 

and Procedures.   

Section 3. All resolutions or parts of resolutions in conflict herewith are hereby repealed to the 

extent of such conflict. 

Passed and approved July 20, 2021. 

  

Chairperson 

Attest: 

  

County Auditor 

• • • • • 

At the conclusion of the meeting, and upon motion and vote, the Board of Supervisors adjourned. 

  

Chairperson 

Attest: 

       

County Auditor  
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ATTESTATION CERTIFICATE: 

STATE OF IOWA 

 SS: 

COUNTY OF WOODBURY 

I, the undersigned, County Auditor of Woodbury County, Iowa, do hereby certify that attached hereto is 

a true and correct copy of the proceedings of the Board of Supervisors relating to the County’s adoption of the 

Policies and Procedures Regarding Municipal Securities Disclosure. 

WITNESS MY HAND this _____________ day of ________________, 2021. 

  

County Auditor 
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Exhibit A 

AMENDED AND RESTATED 

POLICIES AND PROCEDURES RE: MUNICIPAL SECURITIES DISCLOSURE 

[see attached] 
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Woodbury County, Iowa  

POLICIES AND PROCEDURES RE: MUNICIPAL SECURITIES DISCLOSURE 

As an issuer of municipal securities (bonds and/or notes, referred to herein as “Bonds”), Woodbury County (the 

“Issuer”) has adopted the policies and procedures set forth herein (collectively, the “Disclosure Policy”) to guide 

the Issuer’s actions with respect to complying with (1) the disclosure document (often referred to as the “official 

statement”) for publicly-offered bond transactions and (2) ongoing continuing disclosures associated with 

outstanding contractual obligations resulting from bond issues (also known as “continuing disclosure”).  This 

Disclosure Policy is designed to provide the necessary policy framework and accompanying procedures for 

compliance by the Issuer with its disclosure responsibilities.  It should be noted, however, issuers of municipal 

securities are primarily responsible for the content of their disclosure documents including on-going compliance 

with respect to continuing disclosure. 

This Disclosure Policy includes the following elements: (1) disclosure training for officials responsible for 

producing, reviewing and approving disclosure; (2) establishment of procedures for review of relevant disclosure, 

and (3) ensuring that any procedures established are followed. 

Background 

The anti-fraud provisions of federal securities laws apply to municipal securities such as the Issuer’s Bonds.  The 

U.S. Securities and Exchange Commission (the “SEC”) can bring enforcement actions against the Issuer, 

members of its governing body, government employees and elected officials, and professionals working on the 

bond transaction.  Government employees and elected officials can be, and have been, held personally liable 

with respect to securities laws violations related to the issuance of Bonds.  Issuers and members of the governing 

body can mitigate risks related to SEC enforcement by relying on professionals such as disclosure counsel.  

Issuers may also seek affirmative assurances of compliance with the receipt of a legal opinion from disclosure 

counsel. 

When bonds are issued and publicly offered, an official statement will be prepared on behalf of the Issuer.  The 

official statement is the disclosure document that sets forth the terms associated with the bond issue.  The official 

statement will be used to market and sell the Issuer’s bonds.1  In addition, for transactions larger than $1 million 

in size that include an official statement, the Issuer enters into a continuing disclosure certificate, agreement or 

undertaking (the “CDC”).  The CDC is a contractual obligation of the Issuer, pursuant to which the Issuer agrees 

to provide certain financial information filings (at least annually) and material event notices to the public.  The 

CDC is necessary to allow the bond underwriters to comply with SEC Rule 15c2-12, as amended (the “Rule”).  

As noted below, filings under the CDC must be made electronically at the Electronic Municipal Market Access 

(EMMA) portal (www.emma.msrb.org). 

Accordingly, this Disclosure Policy addresses the following three aspects of disclosure:  (1) preparation and 

approval of official statements in connection with new (“primary”) bond issues; (2) on-going continuing 

disclosure requirements under a CDC; and (3) education of staff and elected officials with respect to disclosure 

matters.   

                                                           
1 Under federal law issuers of municipal securities are primarily responsible for the content of their disclosure documents (the 

official statement), regardless of who prepared the document.  An issuer does not discharge its disclosure obligations by 

hiring professionals to prepare the official statement. An issuer has “an affirmative obligation” to know the contents of its 

official statement, including the financial statements. Finally, executing an official statement without first reading the 

document to ascertain whether it is accurate may be reckless (the basis for certain anti-fraud causes of action by the SEC). 
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1. Primary (New) Offerings of Bonds – Official Statements of the Issuer  

In connection with the issuance of its publicly-offered Bonds (Bonds sold via the public market, through a broker-

dealer known as an “underwriter”), the Issuer will cause its hired professionals to prepare a disclosure document 

commonly known as an “official statement.”  The official statement is the document that describes the issuance of 

the Bonds to the marketplace and as such, under federal law, the official statement cannot contain any untrue 

statement of a material fact or omit to state a material fact necessary to make the statements therein, in the 

light of the circumstances under which they were made, not misleading.    

To ensure the Issuer’s official statements are properly prepared and reviewed, the Issuer adopts the procedures set 

forth in Appendix I hereto.   

2. Continuing Disclosure Compliance (CDC Compliance) 

The Issuer has entered into, or may in the future enter into, CDCs in connection with its bond issues.  Under these 

contractual agreements, the Issuer has agreed to provide to the marketplace certain financial information and 

notices of material events.  The Issuer will file, or cause to be filed, necessary items under the CDCs in a 

searchable electronic format at the Electronic Municipal Market Access (EMMA) portal (www.emma.msrb.org).  

The determination of whether a material event has occurred will be made pursuant to the Rule and SEC Release 

No. 34-83885, in conjunction with disclosure counsel and other members of the Issuer’s external bond finance 

working group. 

To ensure compliance with its contractual continuing disclosure obligations, the Issuer adopts the procedures set 

forth in Appendix II hereto.   

3. Systematic Training of Staff and Governing Body Members 

In addition to the specific procedures adopted under this Disclosure Policy, the Issuer understands that on-going 

training of both staff and members of the governing body is essential to successful compliance with the Issuer’s 

disclosure obligations.  The training noted below may be accomplished by various methods, including in-person 

webinars or other electronic means, or through review of written materials.  Accordingly, the Issuer has 

implemented the following training procedures:   

A.  Annual Training.  The Finance/Budget Director is responsible for scheduling annual training of Issuer 

employees regarding disclosure and financial reporting requirements of the federal securities laws.  Such training 

shall include a complete review of this Disclosure Policy, Rule 15c2-12 and the material events required to be 

reported pursuant to such Rule, and a complete overview of the Issuer’s obligations under the federal securities 

laws.   

B.  Specific Training.  When appropriate, the Finance/Budget Director shall conduct (or cause to be conducted) 

training with individuals on those persons’ specific roles and responsibilities in the disclosure and financial 

reporting process. 

C.  Governing Body Training.  Not less than once every two years, the Finance/Budget Director shall schedule a 

training session for the Issuer’s governing body on this Disclosure Policy and the disclosure and financial 

reporting requirements of the federal securities laws.    
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Appendix I 

Written Procedures for Preparing Official Statements 

1.  At the commencement of a financing, the Finance/Budget Director shall develop or cause the County’s 

Finance Team to develop a plan for preparation of the official statement and a schedule that allows sufficient time 

for all required work, including appropriate review and participation by members of the Finance Team. 

2.  The Finance/Budget Director shall be responsible for managing the preparation process for the official 

statement, and shall obtain the assistance of other participants within the Issuer and engage legal and financial 

professionals, as necessary and appropriate.  

3.  The Finance/Budget Director shall be responsible for developing a program for coordinating staff 

review of the disclosure information, as necessary, and obtaining formal sign-off from staff on the disclosure 

documents. 

4.  The Finance/Budget Director shall ensure that any previous failure to fully comply with continuing 

disclosure obligations during the prior five-year period is disclosed in the official statement by reviewing 

compliance with all outstanding continuing disclosure agreements, reviewing continuing disclosure review 

documentation prepared by independent parties and contacting disclosure counsel to discuss any questions or 

concerns. 

5.  The Issuer’s governing body shall be given not less than 7 days to review an official statement prior to 

being asked to vote on its approval, absent extenuating circumstances.  Elected representatives on the governing 

body shall be directed to contact the Finance/Budget Director during the review period to discuss potential issues, 

concerns or comments on the official statement. 
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Appendix II 

Written Procedures Re: Continuing Disclosure 

1. The Finance/Budget Director shall be responsible for compliance with the Issuer’s obligations 

under continuing disclosure agreements, undertakings or certificates (the “CDC”), including without limitation 

annual filings, material event notice filings, voluntary filings and other filings required by the CDC. 

2.  Prior to execution of a CDC in connection with a bond issue, the CDC shall be discussed with 

disclosure counsel, the underwriter and municipal advisor, if any, to ensure a full understanding of issuer 

obligations. 

3. The Finance/Budget Director shall have the primary responsibility to confer with the finance 

team and County staff bi-weekly to monitor compliance with respect to “material events” as defined in the Rule.   

The Finance/Budget Director shall be responsible for (i) determining whether any of the following “material  

events” has taken place (questions regarding their interpretation shall be directed to disclosure counsel), (ii) 

gathering information material to making that determination from other departments, and (iii) if a material event 

has occurred, discussing the same with disclosure counsel to determine the form of notice of material event and 

causing the filing of notice to be made on EMMA within ten (10) business days of the occurrence of the event: 

1. Principal and interest payment delinquencies;   

2. Non-payment related defaults, if material;  

3. Unscheduled draws on debt service reserves reflecting financial difficulties;  

4. Unscheduled draws on credit enhancements reflecting financial difficulties;  

5. Substitution of credit or liquidity providers, or their failure to perform;  

6. Adverse tax opinions, the issuance by the Internal Revenue Service of proposed or final 

determinations of taxability, Notices of Proposed Issue (IRS Form 5701-TEB) or other 

material notices or determinations with respect to the tax status of the security, or other 

material events affecting the tax status of the security;  

7. Modifications to rights of security holders, if material; 

8. Bond calls, if material, and tender offers; 

9. Defeasances; 

10. Release, substitution, or sale of property securing repayment of the securities, if material;  

11. Rating changes, including rating upgrades and downgrades;  

12. Bankruptcy, insolvency, receivership or similar event of the obligated person;  

13. The consummation of a merger, consolidation, or acquisition involving an obligated 

person or the sale of all or substantially all of the assets of the obligated person, other 

than in the ordinary course of business, the entry into a definitive agreement to undertake 

such an action or the termination of a definitive agreement relating to any such actions, 

other than pursuant to its terms, if material;  

14. Appointment of a successor or additional trustee or the change of name of a trustee, if 

material; 

15. Incurrence of a financial obligation of the obligated person, if material, or agreement to 

covenants, events of default, remedies, priority rights, or other similar terms of a financial 

obligation2 of the obligated person, any of which affect security holders, if material; and 

                                                           
2 “Financial obligation” is to mean a (i) debt obligation; (ii) derivative instrument entered into in connection with, or 

pledged as security or a source of payment for, an existing or planned debt obligation; or (iii) a guarantee of (i) or (ii). 
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16. Default, event of acceleration, termination event, modification of terms, or other similar 

events under the terms of a financial obligation of the obligated person, any of which 

reflect financial difficulties.  

The determination of whether a material event has occurred will be made pursuant to the Rule and SEC Release 

No. 34-83885, in conjunction with disclosure counsel. 

4. The Finance/Budget Director shall have primary responsibility for ensuring that statements or 

releases of information relating to the Issuer’s finances to the public that are reasonably expected to reach 

investors and the financial markets, including website updates, press releases and market notices, are accurate and 

not misleading in any material respect.  The Finance/Budget Director shall work together to ensure that all public 

statements and information released by the Issuer are accurate and not misleading in all material respects. 

5. The Finance/Budget Director shall be responsible for compiling and maintaining a list of all 

outstanding bond issues subject to continuing disclosure, noting the applicable filing dates (see attached table 

format, Part I, for an example to be used by staff in tracking this information (the “Disclosure Table”)). 

6. The Finance/Budget Director shall be responsible for assembling and maintaining copies of the 

final CDC and final Official Statements for each applicable bond issue, together with any third-party 

Dissemination Agent Agreements, if applicable. 

7. The Finance/Budget Director shall document and track the required information to be filed, 

including dates such information is filed (see attached Disclosure Table, Part II, for a form of table to be used by 

staff).   

8. The Finance/Budget Director shall be responsible for registering for continuing disclosure filing 

email reminders from the “EMMA” website, or for ensuring the County’s dissemination agent will remind the 

County of applicable deadlines (http://emma.msrb.org). 

9. At least 60 days prior to the earliest filing deadline listed on the Disclosure Table, the 

Finance/Budget Director shall begin the process of compiling necessary information required by the CDCs (and 

coordinate with outside professionals hired to compile this information, if applicable).  

10. At least 30 days prior to each filing deadline, the Finance/Budget Director shall determine 

whether all necessary items have been compiled for filing pursuant to the CDC requirements, (including review 

with disclosure counsel or the County’s dissemination agent).   

11. Prior to each filing deadline, the Finance/Budget Director shall file (or cause any Dissemination 

Agent to file) the necessary items on the EMMA website in a word-searchable PDF configured to be saved, 

printed, and retransmitted by electronic means.  After filing, the Finance/Budget Director shall confirm that all 

items have, in fact, been filed on EMMA as required, and shall note the filing date on the Disclosure Table.  

12.  The Finance/Budget Director shall be responsible for coordinating and filing any voluntary 

information with EMMA, after consultation with the Issuer’s legal and financial professionals. 

13. The Finance/Budget Director may contact the Issuer’s disclosure counsel with any disclosure-

related questions or concerns.  
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Form of Disclosure Table 

[Note this is only a form; County staff will update and maintain the Tables separate from this Policy; the 

current Table can be obtained from the Finance/Budget Director] 

Part I – Master Tracking Table (list of deadlines for all bond issues) 

Name of Bond Issue Date of Issue Final Maturity 

Date 

Dissemination 

Agent?   

CUSIP for Final 

Maturity 

Deadline for 

Annual Report 

$[9,685,000] General 

Obligation Urban 

Renewal County Road 

Improvement Bonds, 

Series 2021 

[08/24/2021] [06/01/2032]  [979064 ___] Not later than 

June 30 of each 

year 
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Part II – Separate Table for Each Bond Issue (tracks details of filings for each issue) 

[Note this is only a form; County staff will update and maintain the Tables separate from this Policy; the 

current Table can be obtained from the Finance/Budget Director] 

$[9,685,000] General Obligation 

Urban Renewal County Road 

Improvement Bonds, Series 

2021 

Reporting Periods 

[inset date info was filed on EMMA] 

Description of Financial 

Information / Operating Data to 

file on EMMA 

FY2021 FY2022 FY2023 FY2024 FY2025 FY2026 

Audited Financials       

Unaudited financials, if audit not 

available by deadline 

      

Operating Data: Population Trend       

Operating Data: Principal 

Taxpayers 

      

Operating Data: Schedule of 

Receipts and Disbursements 

(General Funds) 

      

Operating Data: Property 

Valuations and Tax Collection 

Procedures 

      

Operating Data: Current Fund 

Balances (as of June 30) 

      

Operating Data: Tax Rate Per 

$1,000 of Taxable Valuation 

      

Operating Data: Tax Collection 

Trend 

      

Operating Data: Valuation by 

Property Classification 

      

Operating Data: Valuation Trend       

Operating Data: Taxable Retail 

Sales Trend 

      

Operating Data: Outstanding Debt 

– Fiscal Year General Obligation 

Debt Payments 

      

Operating Data: Debt Limit 

Calculation 

      

Operating Data: Debt Ratios       

Operating Data: Financial 

Summary 

      

 



Overview of Municipal Securities Disclosure
Governmental issuers (“Issuers”) of municipal bonds are subject to several important legal provisions under federal 
securities laws.  This overview serves as a starting point for understanding the federal securities law framework surrounding 
issuance of municipal bonds.  In recent years, the U.S. Securities and Exchange Commission (“SEC”) has expanded its 
regulation of the municipal securities market, bringing civil and criminal enforcement actions against issuers, elected 
officials, and employees for violations of the anti-fraud or continuing disclosure provisions described below. 

This overview should be reviewed in connection with the Issuer’s policies and procedures (the “Disclosure Policy”), 
which relate to (1) the disclosure document (often referred to as the “official statement” or “OS”) for publicly-offered 
bond transactions and (2) ongoing continuing disclosure associated with outstanding bond issues (also known as 
“continuing disclosure”).

Overview of Legal Duties Under Federal Securities Law
Issuers of municipal securities are regulated by the Securities Act of 1933 and the Securities Exchange Act of 1934 and 
various rules promulgated under those acts by the U.S. Securities and Exchange Commission (“SEC”).  Of particular 
importance are Rule 10b-5 (which prohibits fraud) and Rule 15c2-12 (which generates an issuer’s ongoing disclosure 
obligations).  Taken together, these rules impose primary disclosure duties (i.e. accuracy and forthrightness in the 
preparation of an official statement for new bond issues) and secondary disclosure duties (i.e. timely filing financial and 
other data under a continuing disclosure certificate (“CDC”) for outstanding bond issues).  

How Do the Anti-Fraud Provisions of SEC Rule 10b-5 Affect Issuers?
Various provisions of federal securities law including SEC Rule 10b-5 prohibit fraud in the issuance, purchase, or sale of 
municipal securities.  These provisions generally prohibit “material” misstatements or omissions to investors, potential 
investors, or the general public.  Violation of these provisions can result in civil or criminal liability.

Who Is Responsible for the Content of an OS?
When bonds are issued and publicly offered, an official statement will be prepared on behalf of the Issuer.  The official 
statement is the disclosure document that sets forth the terms associated with the bond issue and is used to market and 
sell the Issuer’s bonds.  Issuers (including elected officials and staff) are primarily responsible for the accuracy of an official 
statement.  Hiring a professional to assist with the preparation of an OS does not discharge an Issuer’s responsibility.  The 
elected officials and relevant employees of an issuer have an affirmative obligation to ensure the accuracy of the contents 
of the financial and other information in an OS— delivery of an OS without first reading it to gauge its accuracy may be 
reckless and the basis for an SEC enforcement action.

What Ongoing Requirements Are Imposed by SEC Rule 15c2-12?
SEC Rule 15c2-12 ensures that Issuers contractually agree to provide certain financial and operating information to 
investors and the public on an ongoing basis.  The type of information that must be reported is generally (i) annual financial 
reports and (ii) material event notices.

www.dorsey.com
This handout is not legal advice, but contains general information not applicable to specific matters.  
We are not acting as your legal counsel unless separately retained in a written agreement signed by us.
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What Are the Annual Filing Requirements?
Issuers must file updated financial information and operating data on an annual or other regular basis, as specified in their 
CDC.  Generally, the information that must be reported includes audited financial statements, annual financial or operating 
data, of the type included in the OS for the related bonds. 

What Material Event Notices Must Be Filed and When?
Issuers must notify investors (via a specific filing on the “EMMA” website, at https://emma.msrb.org/) within 10 business 
days if certain events occur while a bond is outstanding.  Generally, those events are items that impact an Issuer’s ability 
to pay or timely pay amounts owed on outstanding debt, rating changes, defaults, and the incurrence of material financial 
obligations (debt obligations of the Issuer).  At present, there are 16 events that can trigger reporting obligations.  The 
Issuer’s Disclosure Policy will detail the events and the procedures intended to enable timely identification and disclosure.  

What Is Addressed by the Disclosure Policy?
The Disclosure Policy is designed to assist Issuers with fulfilling both primary and secondary disclosure responsibilities.  It 
sets forth procedures that govern preparation of official statements for new bond offerings (see Appendix I of the policy), 
compliance with continuing disclosure requirements under a CDC (see Appendix II of the policy), and systematic training of 
key staff members and elected officials.  

Where Can I Find Additional Information?
As always, you and your staff can contact us with any questions about your responsibilities under federal securities law, to 
address specific items, and for annual training seminars (Dorsey & Whitney LLP provides an annual securities law training 
for issuers during the first quarter of each year, to satisfy one of the requirements of the Disclosure Policy). 

Contacts

John P. Danos
(515) 699-3275
danos.john@dorsey.com

David D. Grossklaus
(515) 699-3287
grossklaus.david@dorsey.com

Robert E. Josten
(515) 699-3264
Josten.robert@dorsey.com

Cristina Kuhn
(515) 699-3272
kuhn.cristina@dorsey.com

James H. Smith
(515) 699-3276
smith.james@dorsey.com

This handout is not legal advice, but contains general information not applicable to specific matters.  
We are not acting as your legal counsel unless separately retained in a written agreement signed by us.



WOODBURY COUNTY BOARD OF SUPERVISORS AGENDA ITEM(S) REQUEST FORM 

Date:    _________________     Weekly Agenda Date:     ______________  

ELECTED OFFICIAL / DEPARTMENT HEAD / CITIZEN:  ____________________________________ 

WORDING FOR AGENDA ITEM:    

ACTION REQUIRED: 

   Approve Resolution   ☐        Approve Motion   ☐ Approve Ordinance    ☐  

Public Hearing   ☐      Other:  Informational  ☐      Attachments   ☐ 

EXECUTIVE SUMMARY: 

BACKGROUND: 

FINANCIAL IMPACT:  

IF THERE IS A CONTRACT INVOLVED IN THE AGENDA ITEM, HAS THE CONTRACT BEEN SUBMITTED AT LEAST ONE WEEK 

PRIOR AND ANSWERED WITH A REVIEW BY THE COUNTY ATTORNEY’S OFFICE? 

Yes     ☐            No       ☐ 

RECOMMENDATION:    

ACTION REQUIRED / PROPOSED MOTION:  

Approved by Board of Supervisors April 5, 2016. 

07/07/2021 07/13/2021

Kenny Schmitz, Building Services Director

✔

28th Street Development Project (LEC Off-site Improvements)-

Receive Competitive Bid Submissions at Set Time 4:45pm

Receive competitive bids relating to the 28th Street Development.

Competitive bids were opened on 7/08/2021.

A Hearing was Published and Conducted on 6/22/2021.

Plan's, specifications, & form of contract have been agreed upon by Woodbury County & the City of Sioux City

as required in the 28E agreement between parties.

To be determined by the competitive bid process.

Engineers Estimate (pre-bid)= $3,330,000.00 (excluding fiber & contingency)

Receive competitive bids

Motion to "Receive" competitive bids



WOODBURY COUNTY BOARD OF SUPERVISORS AGENDA ITEM(S) REQUEST FORM 

Date:    _________________     Weekly Agenda Date:     ______________  

ELECTED OFFICIAL / DEPARTMENT HEAD / CITIZEN:  ____________________________________ 

WORDING FOR AGENDA ITEM:    

ACTION REQUIRED: 

   Approve Resolution   ☐        Approve Motion   ☐ Approve Ordinance    ☐  

Public Hearing   ☐      Other:  Informational  ☐      Attachments   ☐ 

EXECUTIVE SUMMARY: 

BACKGROUND: 

FINANCIAL IMPACT:  

IF THERE IS A CONTRACT INVOLVED IN THE AGENDA ITEM, HAS THE CONTRACT BEEN SUBMITTED AT LEAST ONE WEEK 

PRIOR AND ANSWERED WITH A REVIEW BY THE COUNTY ATTORNEY’S OFFICE? 

Yes     ☐            No       ☐ 

RECOMMENDATION:    

ACTION REQUIRED / PROPOSED MOTION:  

Approved by Board of Supervisors April 5, 2016. 

6/02/2021 6/08/2021

Kenny Schmitz

✔

✔

✔

28th Street Development Project (LEC Off-Site Improvements)-

Approve Plans, Specifications, & Form of Contract

Formal Approval per Iowa Bid Law is required on the Plan's, Specifications, & Form of contract to be utilized in

the competitive bid process for the 28th Street Development Project.

A (28E) between Woodbury County & the City of Sioux City for the Development of 28th Street known as the

LEC Off-site Improvements 28th Street Development has been drafted and agreed upon by both parties.

Pre-bid Estimate $3,630,000.00

Approval of plans, specifications, and form of contract.

Motion to Approve Plans, Specifications, & Form of Contract for the 28th Street Development (LEC Off-site

Improvements) Project.



WOODBURY COUNTY BOARD OF SUPERVISORS AGENDA ITEM(S) REQUEST FORM 

Date:    _________________         Weekly Agenda Date:     ______________ 

EXECUTIVE SUMMARY: 

BACKGROUND: 

ELECTED OFFICIAL / DEPARTMENT HEAD / CITIZEN:       ____________________________________ 

WORDING FOR AGENDA ITEM:    

ACTION REQUIRED:

   Approve Resolution         Approve Motion   Approve Ordinance

Public Hearing                Other:  Informational      Attachments    

10/29/2020 11/03/2020

Kenny Schmitz/ Dennis Butler

Toth and Associates Inc. have provided an engineering contract for development / paving for 28th Street construction.

Services and contract provisions were reviewed by the Woodbury County Secondary Roads Director, Building Services Director,

Goldberg Group Architects (LEC Design Architect), and Baker Group (LEC Authority Project Owners Representative).

Costs and expenses were reviewed by the Woodbury County Finance Director, and Woodbury County Building Services Director.

Factors determining the final recommendation included total over-all costs, synergies incorporated by utilizing the same firm on the

LEC Project and the 28th St Project, and positives/ negatives of local vs non-local business. Toth and Associates Inc. of Springfield

Missouri is recommended for the Woodbury County 28th Street improvement project. The decision weighed heavily on total cost

and other synergies which are expected to result from utilizing the same firm on both projects.

The County/ City 28E agreement for the development services for 28th Street Woodbury County offsite Jail improvements requires

Woodbury County to select and hire an Engineering firm to provide survey, design, bidding, engineering, and construction services.

28th Street Development Engineering Services Contract

✔

✔

#9



FINANCIAL IMPACT:   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

IF THERE IS A CONTRACT INVOLVED IN THE AGENDA ITEM, HAS THE CONTRACT BEEN SUBMITTED AT LEAST ONE WEEK 

PRIOR AND ANSWERED WITH A REVIEW BY THE COUNTY ATTORNEY’S OFFICE? 

Yes     ☐            No       ☐ 

RECOMMENDATION:    

 

 

 

 

 

 

 

ACTION REQUIRED / PROPOSED MOTION:   

 

 

 

 

 

 

 

 

 
Approved by Board of Supervisors April 5, 2016.  

✔

$348,000.00 Plus Reimbursable Expenses

Approve agreement with Toth and Associates Inc.

Motion to approve Toth and Associates Inc. Agreement Between Owner and Engineer for Professional

Services for development of 28th Street.
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AGREEMENT BETWEEN OWNER AND ENGINEER FOR PROFESSIONAL SERVICES 
 

THIS IS AN AGREEMENT between      Woodbury County, Iowa                             (“Owner”)  

and   Toth and Associates, Inc.       (“Engineer”).  

Project Name:  Woodbury County Jail – Offsite Improvements    (“Project”) 
 
 
Owner and Engineer further agree as follows:   
 
ARTICLE 1 –  SERVICES OF ENGINEER 
 
1.01 Scope 
 
A. Engineer shall provide, or cause to be provided, the services set forth herein 
and in Exhibit A. 
 
ARTICLE 2 –  OWNER’S RESPONSIBILITIES 
 
2.01 General 
 
A. Owner shall have the responsibilities set forth herein and in Exhibit B. 
 
B. Owner shall pay Engineer as set forth in Article 4 and Exhibit C. 

 
C. Owner shall be responsible for all requirements and instructions that it 
furnishes to Engineer pursuant to this Agreement, and for the accuracy and 
completeness of all programs, reports, data, and other information furnished by 
Owner to Engineer pursuant to this Agreement.  Engineer may use and rely upon 
such requirements, programs, instructions, reports, data, and information in 
performing or furnishing services under this Agreement, subject to any express 
limitations or reservations applicable to the furnished items. 
 
D. Owner shall give prompt written notice to Engineer whenever Owner 
observes or otherwise becomes aware of:  
 
1.  any development that affects the scope or time of performance of 
Engineer’s services;  
 
2. the presence at the Site of any Constituent of Concern; or  
 
3. any relevant, material defect or nonconformance in: (a) Engineer’s services, 
(b) the Work, (c) the performance of any Constructor, or (d) Owner’s performance 
of its responsibilities under this Agreement. 
 
ARTICLE 3 –  SCHEDULE FOR RENDERING SERVICES 
 
3.01 Commencement 
 
A. Engineer is authorized to begin rendering services as of the Effective Date. 
 
3.02 Time for Completion 
 
A. The Parties agree that time is of the essence in performance of this contract.  
Engineer shall complete its obligations within a reasonable time.  Specific periods 
of time for rendering services, or specific dates by which services are to be 
completed, are provided in Exhibit A, and are hereby agreed to be reasonable. 
 
B. In no event shall the Engineer be responsible or liable for any failure or delay 
in the performance of its obligations hereunder arising out of or caused by, directly 
or indirectly, forces beyond its control, including, without limitation, strikes, work 
stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of 
utilities, communications or computer (software and hardware) services; it being 
understood that the Engineer shall use reasonable efforts which are consistent with 
accepted practices in the engineering industry to resume performance as soon as 
practicable under the circumstances. 

 
C. If, through no fault of Engineer, such periods of time or dates are changed, 
or the orderly and continuous progress of Engineer’s services is impaired, or 
Engineer’s services are delayed or suspended, then the time for completion of 
Engineer’s services, and the rates and amounts of Engineer’s compensation, shall 
be adjusted equitably by mutual agreement of the parties.   
 
D. If Owner authorizes changes in the scope, extent, or character of the Project 
or Engineer’s services, then the time for completion of Engineer’s services, and the 
rates and amounts of Engineer’s compensation, shall be adjusted equitably. 
 
E. Owner shall make decisions and carry out its other responsibilities in a 
timely manner so as not to delay the Engineer’s performance of its services.   

 
F. If Engineer fails, through its own fault, to complete the performance required 
in this Agreement within the time set forth, as duly adjusted, then Owner shall be 
entitled, as its sole remedy, to the recovery of direct damages, if any, resulting from 
such failure. 
 
ARTICLE 4 –  INVOICES AND PAYMENTS 
 
4.01 Invoices 
 
Preparation and Submittal of Invoices:  Engineer shall prepare invoices in 
accordance with its standard invoicing practices and the terms of Exhibit C.  
Engineer shall submit its invoices to Owner on a monthly basis.  Invoices are due 
and payable within 30 days of receipt.  
  
4.02 Payments 
 
A. Application to Interest and Principal:  Payment will be credited first to any 
interest owed to Engineer and then to principal.   
 
B. Failure to Pay:  If Owner fails to make any payment due Engineer for 
services and expenses within 30 days after receipt of Engineer’s invoice, then: 
 
1. amounts due Engineer will be increased at the rate of 1.0% per month (or 
the maximum rate of interest permitted by law, if less) from said thirtieth day; and 
 
2. Engineer may, after giving seven days written notice to Owner, suspend 
services under this Agreement until Owner has paid in full all amounts due for 
services, expenses, and other related charges.  Owner waives any and all claims 
against Engineer for any such suspension. 
 
C. Disputed Invoices:  If Owner disputes an invoice, either as to amount or 
entitlement, then Owner shall promptly advise Engineer in writing of the specific 
basis for doing so, may withhold only that portion so disputed, and must pay the 
undisputed portion subject to the terms of Paragraph 4.01.   
 
D. Sales or Use Taxes:  If after the Effective Date any governmental entity 
takes a legislative action that imposes additional sales or use taxes on Engineer’s 
services or compensation under this Agreement, then Engineer may invoice such 
additional sales or use taxes for reimbursement by Owner. Owner shall reimburse 
Engineer for the cost of such invoiced additional sales or use taxes; such 
reimbursement shall be in addition to the compensation to which Engineer is 
entitled under the terms of Exhibit C. 
 
ARTICLE 5 –  OPINIONS OF COST 
 
5.01 Opinions of Probable Construction Cost 
 
A. Engineer’s opinions (if any) of probable Construction Cost are to be made 
on the basis of Engineer’s experience, qualifications, and general familiarity with 
the construction industry.  However, because Engineer has no control over the cost 
of labor, materials, equipment, or services furnished by others, or over contractors’ 
methods of determining prices, or over competitive bidding or market conditions, 
Engineer cannot and does not guarantee that proposals, bids, or actual 
Construction Cost will not vary from opinions of probable Construction Cost 
prepared by Engineer.  If Owner requires greater assurance as to probable 
Construction Cost, then Owner agrees to obtain an independent cost estimate.  
 
5.02 Designing to Construction Cost Limit 
 
A. If a Construction Cost limit is established between Owner and Engineer, 
such Construction Cost limit and a statement of Engineer’s rights and 
responsibilities with respect thereto will be specifically set forth in Exhibit F to this 
Agreement. 
 
5.03 Opinions of Total Project Costs 
 
A. The services, if any, of Engineer with respect to Total Project Costs shall be 
limited to assisting the Owner in tabulating the various categories that comprise 
Total Project Costs.  Engineer assumes no responsibility for the accuracy of any 
opinions of Total Project Costs. 
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ARTICLE 6 –  GENERAL CONSIDERATIONS 
 
6.01 Standards of Performance 
 
A. Standard of Care:  The standard of care for all professional engineering and 
related services performed or furnished by Engineer under this Agreement will be 
the care and skill ordinarily used by members of the subject profession practicing 
under similar circumstances at the same time and in the same locality.  Engineer 
makes no warranties, express or implied, under this Agreement or otherwise, in 
connection with any services performed or furnished by Engineer.  
 
B. Technical Accuracy:  Owner shall not be responsible for discovering 
deficiencies in the technical accuracy of Engineer’s services.  Engineer shall 
correct deficiencies in technical accuracy without additional compensation, unless 
such corrective action is directly attributable to deficiencies in Owner-furnished 
information. 
 
C. Consultants:  Engineer may retain such Consultants as Engineer deems 
necessary to assist in the performance or furnishing of the services, subject to 
reasonable, timely, and substantive objections by Owner.   
 
D. Reliance on Others:  Subject to the standard of care set forth in 
Paragraph 6.01.A, Engineer and its Consultants may use or rely upon design 
elements and information ordinarily or customarily furnished by others, including, 
but not limited to, specialty contractors, manufacturers, suppliers, and the 
publishers of technical standards.   
 
E. Compliance with Laws and Regulations, and Policies and Procedures: 
 
1. Engineer and Owner shall comply with applicable Laws and Regulations. 
 
2. Engineer shall comply with any and all policies, procedures, and instructions 
of Owner that are applicable to Engineer's performance of services under this 
Agreement and that Owner provides to Engineer in writing, subject to the standard 
of care set forth in Paragraph 6.01.A, and to the extent compliance is not 
inconsistent with professional practice requirements. 
 
3. This Agreement is based on Laws and Regulations and Owner-provided 
written policies and procedures as of the Effective Date.  The following may be 
the basis for modifications to Owner’s responsibilities or to Engineer’s scope of 
services, times of performance, or compensation:  
 
a.  changes after the Effective Date to Laws and Regulations; 
 
b.  the receipt by Engineer after the Effective Date of Owner-provided written 
policies and procedures;  
 
c. changes after the Effective Date to Owner-provided written policies or 
procedures.  
 
F. Engineer shall not be required to sign any document, no matter by whom 
requested, that would result in the Engineer having to certify, guarantee, or warrant 
the existence of conditions whose existence the Engineer cannot ascertain.  Owner 
agrees not to make resolution of any dispute with the Engineer or payment of any 
amount due to the Engineer in any way contingent upon the Engineer signing any 
such document. 
 
G. The general conditions for any construction contract documents prepared 
hereunder are to be EJCDC® C-700 “Standard General Conditions of the 
Construction Contract” (2013 Edition), prepared by the Engineers Joint Contract 
Documents Committee, unless expressly indicated otherwise in Exhibit J or 
elsewhere in this Agreement. 
 
H. Engineer shall not at any time supervise, direct, control, or have authority 
over any Constructor’s work, nor shall Engineer have authority over or be 
responsible for the means, methods, techniques, sequences, or procedures of 
construction selected or used by any Constructor, or the safety precautions and 
programs incident thereto, for security or safety at the Site, nor for any failure of a 
Constructor to comply with Laws and Regulations applicable to that Constructor’s 
furnishing and performing of its work. Engineer shall not be responsible for the acts 
or omissions of any Constructor. 
 
I. Engineer neither guarantees the performance of any Constructor nor 
assumes responsibility for any Constructor’s, failure to furnish and perform the 
Work in accordance with the Construction Contract Documents. 
  
J. Engineer shall not be responsible for any decision made regarding the 
Construction Contract Documents, or any application, interpretation, clarification, 
or modification of the Construction Contract Documents, other than those made by 
Engineer or its Consultants. 
 
K. Engineer is not required to provide and does not have any responsibility for 
surety bonding or insurance-related advice, recommendations, counseling, or 

research, or enforcement of construction insurance or surety bonding 
requirements. 
 
L. Engineer’s services do not include providing legal advice or representation.   
 
M. Engineer’s services do not include (1) serving as a “municipal advisor” for 
purposes of the registration requirements of Section 975 of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (2010) or the municipal advisor 
registration rules issued by the Securities and Exchange Commission, or (2) 
advising Owner, or any municipal entity or other person or entity, regarding 
municipal financial products or the issuance of municipal securities, including 
advice with respect to the structure, timing, terms, or other similar matters 
concerning such products or issuances. 
 
N. While at the Site, Engineer, its Consultants, and their employees and 
representatives shall comply with the applicable requirements of Contractor's and 
Owner's safety programs of which Engineer has been informed in writing. 
 
6.02 Design Without Construction Phase Services 
 
A. Engineer shall be responsible only for those Construction Phase services 
expressly required of Engineer in Exhibit A.  With the exception of such expressly 
required services, Engineer shall have no design, Shop Drawing review, or other 
obligations during construction, and Owner assumes all responsibility for the 
application and interpretation of the Construction Contract Documents, review and 
response to Contractor claims, Construction Contract administration, processing of 
Change Orders and submittals, revisions to the Construction Contract Documents 
during construction, construction observation and review, review of Contractor’s 
payment applications, and all other necessary Construction Phase administrative, 
engineering, and professional services.  Owner waives all claims against the 
Engineer that may be connected in any way to Construction Phase administrative, 
engineering, or professional services except for those services that are expressly 
required of Engineer in Exhibit A. 
 
6.03 Use of Documents 
 
A. Owner acknowledges the Engineer’s completed contract documents as 
instruments of professional services.  Nevertheless, the completed contract 
documents prepared under this Agreement shall become the property of the Owner 
whether the Project for which they are prepared is executed or not.  The Engineer 
shall deliver to the Owner updated contract documents upon final completion of the 
Project in usable electronic form, as well as reproducible copies of same as they 
exist at the date of final completion or termination, whichever occurs earlier.  
Engineer shall be permitted to retain reproducible copies of the contract documents 
for information, reference or other uses, as it deems appropriate without written 
authorization of the Owner.  Owner agrees to make no claims against the Engineer 
for losses arising out of any reuse of the contract documents. 

6.04 Electronic Transmittals  
 
A. Owner and Engineer may transmit, and shall accept, Project-related 
correspondence, Documents, text, data, drawings, information, and graphics, in 
electronic media or digital format. 
 
6.05 Insurance 
 
A. Engineer shall procure and maintain insurance as set forth in Exhibit G. 
Engineer shall cause Owner to be listed as an additional insured on any applicable 
general liability insurance policy carried by Engineer.   
 
B. Owner shall require Contractor to purchase and maintain policies of 
insurance covering workers' compensation, general liability, motor vehicle damage 
and injuries, and other insurance necessary to protect Owner's and Engineer's 
interests in the Project.  Owner shall require Contractor to cause Engineer and its 
Consultants to be listed as additional insureds with respect to such liability 
insurance purchased and maintained by Contractor for the Project. 
 
C. Engineer shall deliver to the Owner certificates of insurance evidencing the 
coverages indicated in Exhibit G.  Such certificates shall be furnished prior to 
commencement of Engineer’s services and at renewals thereafter during the life of 
the Agreement. 
 
D. All policies of property insurance relating to the Project, including but not 
limited to any builder’s risk policy, shall allow for waiver of subrogation rights and 
contain provisions to the effect that in the event of payment of any loss or damage 
the insurers will have no rights of recovery against any insured thereunder or 
against Engineer or its Consultants. Owner and Engineer waive all rights against 
each other, Contractor, the Consultants, and the respective officers, directors, 
members, partners, employees, agents, consultants, and subcontractors of each 
and any of them, for all losses and damages caused by, arising out of, or resulting 
from any of the perils or causes of loss covered by any builder’s risk policy and any 
other property insurance relating to the Project. Owner and Engineer shall take 
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appropriate measures in other Project-related contracts to secure waivers of rights 
consistent with those set forth in this paragraph.  
 
E. All policies of insurance shall contain a provision or endorsement that the 
coverage afforded will not be canceled or reduced in limits by endorsement, and 
that renewal will not be refused, until at least 10 days prior written notice has been 
given to the primary insured. Upon receipt of such notice, the receiving party shall 
promptly forward a copy of the notice to the other party to this Agreement.  
 
F. At any time, Owner may request that Engineer or its Consultants, at Owner’s 
sole expense, provide additional insurance coverage, increased limits, or revised 
deductibles that are more protective than those specified in Exhibit G.  If so 
requested by Owner, and if commercially available, Engineer shall obtain and shall 
require its Consultants to obtain such additional insurance coverage, different 
limits, or revised deductibles for such periods of time as requested by Owner, and 
Exhibit G will be supplemented to incorporate these requirements. 
 
6.06 Suspension and Termination 
 
A. Suspension: 
 
1. By Owner:  Owner may suspend the Project for up to 90 days upon seven 
days written notice to Engineer.  
 
2. By Engineer:  Engineer may, after giving seven days written notice to 
Owner, suspend services under this Agreement if Owner has failed to pay 
Engineer for invoiced services and expenses, as set forth in Paragraph 4.02.B, or 
in response to the presence of Constituents of Concern at the Site, as set forth in 
Paragraph 6.10.D.  
 
B. Termination:  The obligation to provide further services under this 
Agreement may be terminated: 
 
1. For cause, 
 
a. by either party upon 30 days written notice in the event of substantial failure 
by the other party to perform in accordance with the terms hereof through no fault 
of the terminating party. 
 
b. by Engineer: 
 
1) upon seven days written notice if Owner demands that Engineer furnish or 
perform services contrary to Engineer’s responsibilities as a licensed professional; 
or  
 
2) upon seven days written notice if the Engineer’s services for the Project are 
delayed or suspended for more than 90 days for reasons beyond Engineer’s 
control, or as the result of the presence at the Site of undisclosed Constituents of 
Concern, as set forth in Paragraph 6.10.D. 
 
3) Engineer shall have no liability to Owner on account of such termination. 
 
c. Notwithstanding the foregoing, this Agreement will not terminate under 
Paragraph 6.06.B.1.a if the party receiving such notice begins, within seven days 
of receipt of such notice, to correct its substantial failure to perform and proceeds 
diligently to cure such failure within no more than 30 days of receipt thereof; 
provided, however, that if and to the extent such substantial failure cannot be 
reasonably cured within such 30 day period, and if such party has diligently 
attempted to cure the same and thereafter continues diligently to cure the same, 
then the cure period provided for herein shall extend up to, but in no case more 
than, 60 days after the date of receipt of the notice. 
 
2. For convenience, by Owner effective upon Engineer’s receipt of notice from 
Owner.  
  
C. Effective Date of Termination:  The terminating party under Paragraph 
6.06.B may set the effective date of termination at a time up to 30 days later than 
otherwise provided to allow Engineer to demobilize personnel and equipment from 
the Site, to complete tasks whose value would otherwise be lost, to prepare notes 
as to the status of completed and uncompleted tasks, and to assemble Project 
materials in orderly files. 
 
D. Payments Upon Termination: 
 
1. In the event of any termination under Paragraph 6.06, Engineer will be 
entitled to invoice Owner and to receive full payment for all services performed or 
furnished in accordance with this Agreement and all Reimbursable Expenses 
incurred through the effective date of termination.  Upon making such payment, 
Owner shall have the right to the use of Documents, at Owner’s sole risk, subject 
to the provisions of Paragraph 6.03. 
 

6.07 Controlling Law 
 
A. This Agreement is to be governed by the Laws and Regulations of the state 
of Iowa.   It is agreed the Circuit Court of Woodbury County, Iowa is the exclusive 
venue for any legal action arising out this Agreement or the performance of 
services thereunder.  

6.08 Successors, Assigns, and Beneficiaries 
 
A. Owner and Engineer are hereby bound and the successors, executors, 
administrators, and legal representatives of Owner and Engineer (and to the extent 
permitted by Paragraph 6.08.B the assigns of Owner and Engineer) are hereby 
bound to the other party to this Agreement and to the successors, executors, 
administrators and legal representatives (and said assigns) of such other party, in 
respect of all covenants, agreements, and obligations of this Agreement. 
 
B. Neither Owner nor Engineer may assign, sublet, or transfer any rights under 
or interest (including, but without limitation, money that is due or may become due) 
in this Agreement without the written consent of the other party, except to the extent 
that any assignment, subletting, or transfer is mandated by law.  Unless specifically 
stated to the contrary in any written consent to an assignment, no assignment will 
release or discharge the assignor from any duty or responsibility under this 
Agreement. 
 
C. Unless expressly provided otherwise in this Agreement: 
 
1. Nothing in this Agreement shall be construed to create, impose, or give rise 
to any duty owed by Owner or Engineer to any Constructor, other third-party 
individual or entity, or to any surety for or employee of any of them. 
 
2. All duties and responsibilities undertaken pursuant to this Agreement will be 
for the sole and exclusive benefit of Owner and Engineer and not for the benefit of 
any other party. 
   
6.09 Dispute Resolution 
 
A. Owner and Engineer agree to negotiate all disputes between them in good 
faith for a period of 30 days from the date of notice prior to invoking the procedures 
of Exhibit H or other provisions of this Agreement, or exercising their rights at law.   
 
B. If the parties fail to resolve a dispute through negotiation under 
Paragraph 6.09.A, then either or both may invoke the procedures of Exhibit H.  If 
Exhibit H is not included, or if no dispute resolution method is specified in Exhibit H, 
then the parties may exercise their rights at law.   
 
6.10 Environmental Condition of Site 
 
A. Owner represents to Engineer that as of the Effective Date to the best of 
Owner’s knowledge no Constituents of Concern, other than those disclosed in 
writing to Engineer, exist at or adjacent to the Site.   
 
B. If Engineer encounters or learns of an undisclosed Constituent of Concern 
at the Site, then Engineer shall notify (1) Owner and (2) appropriate governmental 
officials if Engineer reasonably concludes that doing so is required by applicable 
Laws or Regulations. 
 
C. It is acknowledged by both parties that Engineer’s scope of services does 
not include any services related to unknown or undisclosed Constituents of 
Concern.  If Engineer or any other party encounters, uncovers, or reveals an 
undisclosed Constituent of Concern, then Owner shall promptly determine whether 
to retain a qualified expert to evaluate such condition or take any necessary 
corrective action. 
 
D. If investigative or remedial action, or other professional services, are 
necessary with respect to undisclosed Constituents of Concern, or if investigative 
or remedial action beyond that reasonably contemplated is needed to address a 
disclosed or known Constituent of Concern, then Engineer may, at its option and 
without liability for consequential or any other damages, suspend performance of 
services on the portion of the Project affected thereby until such portion of the 
Project is no longer affected.  
 
E. If the presence at the Site of undisclosed Constituents of Concern adversely 
affects the performance of Engineer’s services under this Agreement, then the 
Engineer shall have the option of (1) accepting an equitable adjustment in its 
compensation or in the time of completion, or both; or (2) terminating this 
Agreement for cause on seven days notice. 
 
F. Owner acknowledges that Engineer is performing professional services for 
Owner and that Engineer is not and shall not be required to become an "owner," 
“arranger,” “operator,” “generator,” or “transporter” of hazardous substances, as 
defined in the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), as amended, which are or may be encountered at or near 
the Site in connection with Engineer’s activities under this Agreement. 
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6.11 Indemnification and Mutual Waiver 
 
A. Indemnification by Engineer:  To the fullest extent permitted by Laws and 
Regulations, Engineer shall indemnify and hold harmless Owner, and Owner’s 
officers, directors, members, partners, agents, consultants, and employees, from 
losses, damages, and judgments (including reasonable consultants’ and attorneys’ 
fees and expenses) arising from third-party claims or actions relating to the Project, 
provided that any such claim, action, loss, damages, or judgment is attributable to 
bodily injury, sickness, disease, or death, or to injury to or destruction of tangible 
property (other than the Work itself), including the loss of use resulting therefrom, 
but only to the extent caused by any negligent act or omission of Engineer or 
Engineer’s officers, directors, members, partners, agents, employees, or 
Consultants.  
 
B. Indemnification by Owner:  Owner shall indemnify and hold harmless 
Engineer and its officers, directors, members, partners, agents, employees, and 
Consultants as required by Laws and Regulations and to the extent (if any) 
required in Exhibit I, “Limitations of Liability.” 
 
C. Environmental Indemnification:  To the fullest extent permitted by Laws and 
Regulations, Owner shall indemnify and hold harmless Engineer and its officers, 
directors, members, partners, agents, employees, and Consultants from all claims, 
costs, losses, damages, actions, and judgments (including reasonable consultants’ 
and attorneys fees and expenses) caused by, arising out of, relating to, or resulting 
from a Constituent of Concern at, on, or under the Site, provided that (1) any such 
claim, cost, loss, damages, action, or judgment is attributable to bodily injury, 
sickness, disease, or death, or to injury to or destruction of tangible property (other 
than the Work itself), including the loss of use resulting therefrom, and (2) nothing 
in this paragraph shall obligate Owner to indemnify any individual or entity from 
and against the consequences of that individual's or entity's own negligence or 
willful misconduct. 
 
D. No Defense Obligation:  The indemnification commitments in this 
Agreement do not include a defense obligation by the indemnitor unless such 
obligation is expressly stated. 
 
E. Percentage Share of Negligence:  To the fullest extent permitted by Laws 
and Regulations,  a party’s total liability to  the other party and anyone claiming by, 
through, or under the other party for any  cost, loss, or damages caused in part by 
the negligence of the party and in part by the negligence of  the other party or any 
other negligent entity or individual, shall not exceed the percentage share that the 
party’s negligence bears to the total negligence of Owner, Engineer, and all other 
negligent entities and individuals. 
 
F. Mutual Waiver:  To the fullest extent permitted by Laws and Regulations, 
Owner and Engineer waive against each other, and the other’s employees, 
officers, directors, members, agents, insurers, partners, and consultants, any and 
all claims for or entitlement to special, incidental, indirect, or consequential 
damages arising out of, resulting from, or in any way related to this Agreement or 
the Project, from any cause or causes.   
 
6.12 Records Retention 
 
A. Engineer shall maintain on file in legible form, for a period of five years 
following completion or termination of its services, all Documents, records 
(including cost records), and design calculations related to Engineer’s services or 
pertinent to Engineer’s performance under this Agreement.  Upon Owner’s 
request, Engineer shall provide a copy of any such item to Owner at cost. 
 
6.13 Miscellaneous Provisions  
 
A. Notices:  Any notice required under this Agreement will be in writing, 
addressed to the appropriate party at its address on the signature page and given 
personally, by registered or certified mail postage prepaid, or by a commercial 
courier service.  All notices shall be effective upon the date of receipt. 
 
B. Survival:  All express representations, waivers, indemnifications, and 
limitations of liability included in this Agreement will survive its completion or 
termination for any reason. 
 
C. Severability:  Any provision or part of the Agreement held to be void or 
unenforceable under any Laws or Regulations shall be deemed stricken, and all 
remaining provisions shall continue to be valid and binding upon Owner and 
Engineer. which agree that the Agreement shall be reformed to replace such 
stricken provision or part thereof with a valid and enforceable provision that comes 
as close as possible to expressing the intention of the stricken provision. 
 
D. Waiver:  A party’s non-enforcement of any provision shall not constitute a 
waiver of that provision, nor shall it affect the enforceability of that provision or of 
the remainder of this Agreement. 
 

E. Accrual of Claims:  To the fullest extent permitted by Laws and Regulations, 
all causes of action arising under this Agreement shall be deemed to have accrued, 
and all statutory periods of limitation shall commence, no later than the date of 
Substantial Completion. 
 
ARTICLE 7 –  DEFINITIONS 
 
7.01 Defined Terms 
 
A. Wherever used in this Agreement (including the Exhibits hereto) terms 
(including the singular and plural forms) printed with initial capital letters have the 
meanings indicated in the text above, in the exhibits, or in the following definitions: 
 
1. Addenda—Written or graphic instruments issued prior to the opening of bids 
which clarify, correct, or change the bidding requirements or the proposed 
Construction Contract Documents. 
 
2. Additional Services—The services to be performed for or furnished to 
Owner by Engineer in accordance with Exhibit A of this Agreement. 
 
3. Agreement—This written contract for professional services between Owner 
and Engineer, including all exhibits identified in Paragraph 8.01 and any duly 
executed amendments. 
 
4. Application for Payment—The form acceptable to Engineer which is to be 
used by Contractor during the course of the Work in requesting progress or final 
payments and which is to be accompanied by such supporting documentation as 
is required by the Construction Contract. 
 
5. Basic Services—The services to be performed for or furnished to Owner by 
Engineer in accordance with Exhibit A of this Agreement. 
 
6. Change Order—A document which is signed by Contractor and Owner and 
authorizes an addition, deletion, or revision in the Work or an adjustment in the 
Construction Contract Price or the Construction Contract Times, or other revision 
to the Construction Contract, issued on or after the effective date of the 
Construction Contract.  
 
7. Change Proposal—A written request by Contractor, duly submitted in 
compliance with the procedural requirements set forth in the Construction Contract, 
seeking an adjustment in Construction Contract Price or Construction Contract 
Times, or both; contesting an initial decision by Engineer concerning the 
requirements of the Construction Contract Documents or the acceptability of Work 
under the Construction Contract Documents; challenging a set-off against 
payments due; or seeking other relief with respect to the terms of the Construction 
Contract. 
 
8. Constituent of Concern—Asbestos, petroleum, radioactive material, 
polychlorinated biphenyls (PCBs), hazardous waste, and any substance, product, 
waste, or other material of any nature whatsoever that is or becomes listed, 
regulated, or addressed pursuant to (a) the Comprehensive Environmental 
Response, Compensation and Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); 
(b) the Hazardous Materials Transportation Act, 49 U.S.C. §§5501 et seq.; (c) the 
Resource Conservation and Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); 
(d) the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq.; (e) the Clean 
Water Act, 33 U.S.C. §§1251 et seq.; (f) the Clean Air Act, 42 U.S.C. §§7401 et 
seq.; or (g) any other federal, State, or local statute, law, rule, regulation, ordinance, 
resolution, code, order, or decree regulating, relating to, or imposing liability or 
standards of conduct concerning, any hazardous, toxic, or dangerous waste, 
substance, or material. 
 
9. Construction Contract—The entire and integrated written contract between 
the Owner and Contractor concerning the Work. 
 
10. Construction Contract Documents—Those items designated as “Contract 
Documents” in the Construction Contract, and which together comprise the 
Construction Contract.   
 
11. Construction Contract Price—The money that Owner has agreed to pay 
Contractor for completion of the Work in accordance with the Construction Contract 
Documents. 
 
12. Construction Contract Times—The number of days or the dates by which 
Contractor shall:  (a) achieve milestones, if any, in the Construction Contract; 
(b) achieve Substantial Completion; and (c) complete the Work.  
 
13. Construction Cost—The cost to Owner of the construction of those portions 
of the entire Project designed or specified by or for Engineer under this Agreement, 
including construction labor, services, materials, equipment, insurance, and 
bonding costs, and allowances for contingencies.  Construction Cost does not 
include costs of services of Engineer or other design professionals and 
consultants; cost of land or rights-of-way, or compensation for damages to 
property; Owner’s costs for legal, accounting, insurance counseling, or auditing 
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services; interest or financing charges incurred in connection with the Project; or 
the cost of other services to be provided by others to Owner. Construction Cost is 
one of the items comprising Total Project Costs. 
 
14. Constructor—Any person or entity (not including the Engineer, its 
employees, agents, representatives, and Consultants), performing or supporting 
construction activities relating to the Project, including but not limited to 
Contractors, Subcontractors, Suppliers, Owner’s work forces, utility companies, 
other contractors, construction managers, testing firms, shippers, and truckers, and 
the employees, agents, and representatives of any or all of them.  
 
15. Consultants—Individuals or entities having a contract with Engineer to 
furnish services with respect to this Project as Engineer’s independent professional 
associates and consultants; subcontractors; or vendors.  
 
16. Contractor—The entity or individual with which Owner enters into a 
Construction Contract. 
 
17. Documents—Data, reports, Drawings, Specifications, Record Drawings, 
building information models, civil integrated management models, and other 
deliverables, whether in printed or electronic format, provided or furnished in 
appropriate phases by Engineer to Owner pursuant to this Agreement. 
 
18. Drawings—That part of the Construction Contract Documents that 
graphically shows the scope, extent, and character of the Work to be performed by 
Contractor.   
 
19. Effective Date—The date indicated in this Agreement on which it becomes 
effective, but if no such date is indicated, the date on which this Agreement is 
signed and delivered by the last of the parties to sign and deliver. 
 
20. Engineer—The individual or entity named as such in this Agreement. 
 
21. Field Order—A written order issued by Engineer which requires minor 
changes in the Work but does not change the Construction Contract Price or the 
Construction Contract Times. 
 
22. Laws and Regulations; Laws or Regulations—Any and all applicable laws, 
statutes, rules, regulations, ordinances, codes, and orders of any and all 
governmental bodies, agencies, authorities, and courts having jurisdiction. 
 
23. Owner—The individual or entity named as such in this Agreement and for 
which Engineer's services are to be performed.  Unless indicated otherwise, this is 
the same individual or entity that will enter into any Construction Contracts 
concerning the Project. 
 
24. Project—The total undertaking to be accomplished for Owner by engineers, 
contractors, and others, including planning, study, design, construction, testing, 
commissioning, and start-up, and of which the services to be performed or 
furnished by Engineer under this Agreement are a part. 
 
25. Record Drawings—Drawings depicting the completed Project, or a specific 
portion of the completed Project, prepared by Engineer and based on Contractor's 
record copy of all Drawings, Specifications, Addenda, Change Orders, Work 
Change Directives, Field Orders, and written interpretations and clarifications, as 
delivered to Engineer and annotated by Contractor to show changes made during 
construction. 
 
26. Reimbursable Expenses—The expenses incurred directly by Engineer in 
connection with the performing or furnishing of Basic Services and Additional 
Services for the Project.  
 
27. Resident Project Representative—The authorized representative of 
Engineer assigned to assist Engineer at the Site during the Construction Phase.  
As used herein, the term Resident Project Representative or "RPR" includes any 
assistants or field staff of Resident Project Representative. The duties and 
responsibilities of the Resident Project Representative, if any, are as set forth in 
Exhibit D.  
 
28. Samples—Physical examples of materials, equipment, or workmanship that 
are representative of some portion of the Work and that establish the standards by 
which such portion of the Work will be judged. 
 
29. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other 
data or information that are specifically prepared or assembled by or for Contractor 
and submitted by Contractor to illustrate some portion of the Work. Shop Drawings, 
whether approved or not, are not Drawings and are not Construction Contract 
Documents. 
 
30. Site—Lands or areas to be indicated in the Construction Contract 
Documents as being furnished by Owner upon which the Work is to be performed, 
including rights-of-way and easements, and such other lands furnished by Owner 
which are designated for the use of Contractor. 

 
31. Specifications—The part of the Construction Contract Documents that 
consists of written requirements for materials, equipment, systems, standards, and 
workmanship as applied to the Work, and certain administrative requirements and 
procedural matters applicable to the Work.  
 
32. Subcontractor—An individual or entity having a direct contract with 
Contractor or with any other Subcontractor for the performance of a part of the 
Work.  
 
33. Substantial Completion—The time at which the Work (or a specified part 
thereof) has progressed to the point where, in the opinion of Engineer, the Work 
(or a specified part thereof) is sufficiently complete, in accordance with the 
Construction Contract Documents, so that the Work (or a specified part thereof) 
can be utilized for the purposes for which it is intended. The terms “substantially 
complete” and “substantially completed” as applied to all or part of the Work refer 
to Substantial Completion thereof. 
 
34. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or 
vendor having a direct contract with Contractor or with any Subcontractor to furnish 
materials or equipment to be incorporated in the Work by Contractor or a 
Subcontractor. 
 
35. Total Project Costs—The total cost of planning, studying, designing, 
constructing, testing, commissioning, and start-up of the Project, including 
Construction Cost and all other Project labor, services, materials, equipment, 
insurance, and bonding costs, allowances for contingencies, and the total costs of 
services of Engineer or other design professionals and consultants, together with 
such other Project-related costs that Owner furnishes for inclusion, including but 
not limited to cost of land, rights-of-way, compensation for damages to properties, 
Owner’s costs for legal, accounting, insurance counseling, and auditing services, 
interest and financing charges incurred in connection with the Project, and the cost 
of other services to be provided by others to Owner.  
 
36. Work—The entire construction or the various separately identifiable parts 
thereof required to be provided under the Construction Contract Documents.  Work 
includes and is the result of performing or providing all labor, services, and 
documentation necessary to produce such construction; furnishing, installing, and 
incorporating all materials and equipment into such construction; and may include 
related services such as testing, start-up, and commissioning, all as required by 
the Construction Contract Documents. 
 
37. Work Change Directive—A written directive to Contractor issued on or after 
the effective date of the Construction Contract, signed by Owner and 
recommended by Engineer, ordering an addition, deletion, or revision in the Work. 
 
B. Day: 
 
1. The word “day” means a calendar day of 24 hours measured from midnight 
to the next midnight. 
 
ARTICLE 8 –  EXHIBITS AND SPECIAL PROVISIONS 
 
8.01 Exhibits Included: 
 
A. Exhibit A, Engineer’s Services.  
B. Exhibit B, Owner’s Responsibilities.  
C. Exhibit C, Payments to Engineer for Services & Reimbursable Expenses.  
D. Exhibit D, Duties, Responsibilities & Limitations of Authority of RPR.  
E. Exhibit E, Notice of Acceptability of Work.  
F. Exhibit F, Construction Cost Limit.  
G. Exhibit G, Insurance.  
H. Exhibit H, Dispute Resolution. NOT USED  
I. Exhibit I, Limitations of Liability. NOT USED 
J. Exhibit J, Special Provisions. NOT USED  
K. Exhibit K, Amendment to Owner-Engineer Agreement.   
L. Exhibit L, Project Limits Map  NOT USED 
 
8.02 Total Agreement 
 
A. This Agreement, (together with the exhibits included above) constitutes the 
entire agreement between Owner and Engineer and supersedes all prior written or 
oral understandings.  This Agreement may only be amended, supplemented, 
modified, or canceled by a written instrument duly executed by both parties. 
Amendments should be based whenever possible on the format of Exhibit K to this 
Agreement. 
 
8.03 Designated Representatives 
 
A. With the execution of this Agreement, Engineer and Owner shall designate 
specific individuals to act as Engineer’s and Owner’s representatives with respect 
to the services to be performed or furnished by Engineer and responsibilities of 
Owner under this Agreement.  Such an individual shall have authority to transmit 
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EXHIBIT A – ENGINEER’S SERVICES 
 

This is Exhibit A, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 
Article 1 of the Agreement is supplemented to include the following agreement of 
the parties.   
 
Engineer shall provide Basic and Additional Services as set forth below. 
 
PART 1 – BASIC SERVICES 
 
A1.01 Surveying  

 
A. Design Survey 

Engineer will perform a topographic survey for the proposed project that 
includes the following: 

a. Establish horizontal and vertical control for the project. 
b. Topographic survey within the limits of the project.  The topographic 

survey shall include contours at an interval of one-foot, existing site 
improvements including buildings, walks, drives, and known utilities that 
are visible at the time of the survey. Local One-Call will be contacted 
prior to topographic survey for utility locations. 

c. Property pin search to determine right-of-way and property lines 
necessary for the preparation of easements. 

d. Collection of property pin location and establishment of property lines in 
locations necessary for the preparation of easements. 

B. Prepare Temporary and Permanent Easements 

Engineer will prepare temporary and permanent easements for the project 
as required.  The Engineer will prepare exhibits that show the location of the 
proposed infrastructure on the individual properties.  The Engineer will also 
prepare metes and bounds legal descriptions for the easement locations.   

An ownership and encumbrance report will be obtained on all properties 
requiring an easement.  The Owner will be responsible to pay for all 
ownership and encumbrance reports performed by the Engineer as a 
reimbursable expense.  Additionally, title searches for each property 
requiring an easement may be necessary.  Title searches will be performed 
on an as needed basis.  The Owner will be responsible to pay for all title 
searches performed by the Engineer as a reimbursable expense. 

As per the 28E Agreement for Developmental Services entered into 
between the City of Sioux City, Iowa (City) and Woodbury County, Iowa, 
dated June 8, 2020, the City shall be responsible for easement acquisition 
(permanent and temporary) from adjacent property owners including, but 
not limited to, utility installation of gravity sanitary sewer main.    

A1.02 28th Street Improvements 

A. Construction Documents 

The Engineer will prepare construction documents consisting of 
construction drawings and technical specifications for the proposed 
improvements to 28th Street.  It is anticipated that these improvements will 
consist of the following: 

a. Paving of the unpaved portion of 28th Street,  
b. Sight distance improvements at the east end of the existing paving. 
c. Widening of the curve east of Outer Drive. 
d. The addition of a northbound left turn lane to Outer Drive on to 28th 

Street. 
e. Review of sight distance at the intersection of 28th Street and Outer Drive 

and any necessary improvements. 
f. Striping of centerline and edge of pavement markings along the entirety 

of 28th Street.  
g. Water main extension from existing dead end to 16” main in Outer Drive. 
h. Review of stormwater culvert capacity and any necessary improvements.   

 
Construction drawings are anticipated to consist of the following: 
 
a. Roadway Plan and Profiles 
b. Roadway Cross Sections (if required) 
c. Roadway Intersection Details 
d. Stormwater Plan and Profiles (if required) 
e. Water Main Extension Plan 
f. Typical Details 

 
B. Utility Coordination 

The Engineer will coordinate with fiber, gas, and electric service providers 
as necessary to extend service to the jail site. 

A1.03 Gravity Sewer Main Improvements 

A. Construction Documents  

The Engineer will prepare construction documents consisting of 
construction drawings and technical specifications for the proposed gravity 
sewer main improvements to serve the jail site.  It is anticipated that these 
improvements will consist of the following: 

a. Gravity sewer main extension from the existing 10” line along Highway 
75 North between the properties of 3000 Highway 75 North and 2900 
and 2830 Highway 75 North, across the City owned property of 3500 28th 
Street and the proposed jail site at 3701 28th Street to a location on the 
south side of 28th Street across from the jail site.   
 

Construction drawings are anticipated to consist of the following: 
 
a. Sanitary Sewer Plan and Profiles 
b. Typical Details 

 
A1.04 Design Schedule 

A. Design Schedule 

Parts A1.01 – A1.03, as outlined above, will follow the same design 
schedule as the proposed Woodbury County Jail Site Improvements 
Project.   

A1.05 Bidding 

A. Public Bidding of the Project 

In compliance with Iowa Public Bidding Laws, the Engineer will publicly 
advertise the project for bids and issue interested contractors electronic 
contract documents.  The contract documents will include bidding 
documents, construction drawings, technical specifications, temporary and 
permanent easements. The Engineer will keep an updated planholder’s list 
during the bidding phase. The Engineer will answer questions from 
contractor(s) during the bidding process. 

B. Bidding and Contract Documents 

Bidding and contract documents (front-end documents) to be utilized for 
publicly bidding the project will be provided by the Engineer and approved 
by the Owner.  Engineer will incorporate the front-end documents into the 
bidding package. 

C. Pre-Bid Meeting 

The Engineer will schedule and hold a pre-bid meeting for the project to 
answer questions from interested contractors and provide interested parties 
with important information specific to the project.   

D. Addenda 

The Engineer will issue addenda to the contract documents as required 
during bidding. 

E. Bid Opening 

The Engineer will schedule and conduct a bid opening for the project. 

F. Review of Bids 

In compliance with Iowa Public Bidding Laws, the Engineer will review the 
bids submitted by the interested parties, prepare a bid tabulation, and 
formulate a recommendation to the Owner. 
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A1.06 Engineering During Construction 

A. Shop Drawings 

Shop drawings provided by the contractor(s) on the project will be reviewed 
by the Engineer for conformance with the contract documents. 

B. Pay Requests 

Pay Requests provided by the contractor(s) on the project will be reviewed 
by the Engineer for conformance with the contract documents.  The 
Engineer will make recommendations to the Owner regarding payment. 

C. Change Orders 

The Engineer will review and process change orders on the project as 
required. 

D. Questions During Construction 

The Engineer will answer questions from the Owner and the contractor(s) 
regarding the project, design, and construction of the project during 
construction. 

E. Meetings 

The Engineer will attend meetings with the Owner and their staff, property 
owners, regulatory bodies, and the contractor(s) as necessary during 
construction. 

F. Construction Staking 

The Engineer will provide construction staking for the contractor(s) on the 
project.  The Engineer’s scope of services and fees will be determined upon 
completion of the contract documents.  The fees for construction staking 
services will be included on the bid form for the project.  The Owner will 
review and approve the summary of services and fees prior to bidding of the 
project. 

A1.07 Construction Observation 

A. Resident Project Representative 

The Engineer will provide one Resident Project Representative in 
accordance with Exhibit D of the Agreement on an intermittent basis during 
the construction of the project.   

A1.08 Construction Testing 

A. Construction Testing  

The Engineer will provide construction testing for the improvements to 28th 
Street. 

PART 2 – ADDITIONAL SERVICES 
 
A2.01 Additional Services Requiring Owner’s Written Authorization 
 
A. If authorized in writing by Owner, Engineer shall provide Additional 
Services of the types listed below. Unless specifically described as part of Basic 
Services, these services are not included and will be paid for by Owner as 
indicated in Exhibit C. 
 
1. Preparation of applications and supporting documents (in addition to those 
furnished under Basic Services) for private or governmental grants, loans, or 
advances in connection with the Project; preparation or review of environmental 
assessments and impact statements; review and evaluation of the effects on the 
design requirements for the Project of any such statements and documents 
prepared by others; and assistance in obtaining approvals of authorities having 
jurisdiction over the anticipated environmental impact of the Project. 
 
2. Services to make measured drawings of existing conditions or facilities, to 
conduct tests or investigations of existing conditions or facilities, or to verify the 
accuracy of drawings or other information furnished by Owner or others. 

 
3. Services resulting from significant changes in the scope, extent, or 
character of the portions of the Project designed or specified by Engineer, or the 
Project’s design requirements, including, but not limited to, changes in size, 
complexity, Owner’s schedule, character of construction, or method of financing; 
and revising previously accepted studies, reports, Drawings, Specifications, or 
Construction Contract Documents when such revisions are required by changes 
in Laws and Regulations enacted subsequent to the Effective Date or are due to 
any other causes beyond Engineer’s control. 

 

4. Services resulting from Owner’s request to evaluate additional Study and 
Report Phase alternative solutions beyond those agreed to in Basic Services. 

 
5. Services required as a result of Owner’s providing incomplete or incorrect 
Project information to Engineer. 
 
6. Providing renderings or models for Owner’s use, including services in 
support of building information modeling or civil integrated management. 

 
7. Undertaking investigations and studies including, but not limited to: 

 
a. detailed consideration of operations, maintenance, and overhead expenses; 
b. the preparation of feasibility studies (such as those that include projections 

of output capacity, utility project rates, project market demand, or project 
revenues) and cash flow analyses, provided that such services are based 
on the engineering and technical aspects of the Project, and do not include 
rendering advice regarding municipal financial products or the issuance of 
municipal securities; 

c. preparation of appraisals; 
d. evaluating processes available for licensing, and assisting Owner in 

obtaining process licensing;  
e. detailed quantity surveys of materials, equipment, and labor; and 
f. audits or inventories required in connection with construction performed or 

furnished by Owner. 
 

8. Furnishing services of Consultants for other than Basic Services. 
 
9. Providing data or services of the types described in Exhibit B, when Owner 
retains Engineer to provide such data or services instead of Owner furnishing the 
same.  

 
10. Providing the following services: 

 
a. Services attributable to more prime construction contracts than specified in 

Paragraph A1.03.D. 
b. Services to arrange for performance of construction services for Owner by 

contractors other than the principal prime Contractor, and administering 
Owner’s contract for such services. 

 
11. Services during out-of-town travel required of Engineer, other than for 
visits to the Site or Owner’s office as required in Basic Services (Part 1 of Exhibit 
A). 
 
12. Preparing for, coordinating with, participating in and responding to 
structured independent review processes, including, but not limited to, 
construction management, cost estimating, project peer review, value 
engineering, and constructibility review requested by Owner; and performing or 
furnishing services required to revise studies, reports, Drawings, Specifications, 
or other documents as a result of such review processes. 

 
13. Preparing additional bidding-related documents (or requests for proposals 
or other construction procurement documents) or Construction Contract 
Documents for alternate bids or cost estimates requested by Owner for the Work 
or a portion thereof. 

 
14. Assistance in connection with bid protests, rebidding, or renegotiating 
contracts for construction, materials, equipment, or services, except when such 
assistance is required to complete services required by Paragraph 5.02.A and 
Exhibit F. 

 
15. Preparing conformed Construction Contract Documents that incorporate 
and integrate the content of all Addenda and any amendments negotiated by 
Owner and Contractor. 

 
16. Providing Construction Phase services beyond the original date for 
completion and readiness for final payment of Contractor, but only if such 
services increase the total quantity of services to be performed in the 
Construction Phase, rather than merely shifting performance of such services to 
a later date. 

 
17. Preparing Record Drawings, and furnishing such Record Drawings to 
Owner. 

 
18. Supplementing Record Drawings with information regarding the completed 
Project, Site, and immediately adjacent areas obtained from field observations, 
Owner, utility companies, and other reliable sources. 

 
19. Conducting surveys, investigations, and field measurements to verify the 
accuracy of Record Drawing content obtained from Contractor, Owner, utility 
companies, and other sources; revise and supplement Record Drawings as 
needed. 
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20. Preparation of operation, maintenance, and staffing manuals. 

 
21. Protracted or extensive assistance in refining and adjusting of Project 
equipment and systems (such as initial startup, testing, and balancing). 

 
22. Assistance to Owner in training Owner’s staff to operate and maintain 
Project equipment and systems. 

 
23. Assistance to Owner in developing systems and procedures for (a) control 
of the operation and maintenance of Project equipment and systems, and (b) 
related recordkeeping. 

 
24. Preparing to serve or serving as a consultant or witness for Owner in any 
litigation, arbitration, lien or bond claim, or other legal or administrative 
proceeding involving the Project. 

 
25. Overtime work requiring higher than regular rates. 

 
26. Providing construction surveys and staking to enable Contractor to perform 
its work other than as required under Paragraph A1.05.A.8; any type of property 
surveys or related engineering services needed for the transfer of interests in real 
property; and providing other special field surveys. 

 
27. Providing more extensive services required to enable Engineer to issue 
notices or certifications requested by Owner. 

 
28. Extensive services required during any correction period, or with respect to 
monitoring Contractor’s compliance with warranties and guarantees called for in 
the Construction Contract (except as agreed to under Basic Services). 

 
29. Other additional services performed or furnished by Engineer not 
otherwise provided for in this Agreement. 

 
A2.02 Additional Services Not Requiring Owner’s Written Authorization 
 
A. Engineer shall advise Owner that Engineer is commencing to perform or 
furnish the Additional Services of the types listed below.  For such Additional 
Services, Engineer need not request or obtain specific advance written 
authorization from Owner.  Engineer shall cease performing or furnishing such 
Additional Services upon receipt of written notice to cease from Owner. 

 
1. Services in connection with Work Change Directives and Change Orders 
to reflect changes requested by Owner. 
 
2. Services in making revisions to Drawings and Specifications occasioned 
by the acceptance of substitute materials or equipment other than “or equal” 
items; services after the award of the Construction Contract in evaluating and 
determining the acceptability of a proposed "or equal" or substitution which is 
found to be inappropriate for the Project; evaluation and determination of an 
excessive number of proposed "or equals" or substitutions, whether proposed 
before or after award of the Construction Contract. 

 
3. Services resulting from significant delays, changes, or price increases 
occurring as a direct or indirect result of materials, equipment, or energy 
shortages. 

 
4. Additional or extended services arising from (a) the presence at the Site of 
any Constituent of Concern or items of historical or cultural significance, (b) 
emergencies or acts of God endangering the Work, (c) damage to the Work by 
fire or other causes during construction, (d) a significant amount of defective, 
neglected, or delayed Work, (e) acceleration of the progress schedule involving 
services beyond normal working hours, or (f) default by Contractor. 

 
5. Services (other than Basic Services during the Post-Construction Phase) 
in connection with any partial utilization of the Work by Owner prior to Substantial 
Completion. 

 
6. Evaluating unreasonable or frivolous requests for interpretation or 
information (RFIs), Change Proposals, or other demands from Contractor or 
others in connection with the Work, or an excessive number of RFIs, Change 
Proposals, or demands. 

 
7. Reviewing a Shop Drawing or other Contractor submittal more than three 
times, as a result of repeated inadequate submissions by Contractor. 

 
8. While at the Site, compliance by Engineer and its staff with those terms of 
Owner's or Contractor's safety program provided to Engineer subsequent to the 
Effective Date that exceed those normally required of engineering personnel by 
federal, State, or local safety authorities for similar construction sites. 
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EXHIBIT B – OWNER’S RESPONSIBILITIES 
 

This is Exhibit B, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 
Article 2 of the Agreement is supplemented to include the following agreement of 
the parties.   
 
B2.01 In addition to other responsibilities of Owner as set forth in this Agreement, 
Owner shall at its expense: 
 
A. Provide Engineer with all criteria and full information as to Owner’s 
requirements for the Project, including design objectives and constraints, space, 
capacity and performance requirements, flexibility, and expandability, and any 
budgetary limitations.  
 
B. Give instructions to Engineer regarding Owner’s procurement of 
construction services (including instructions regarding advertisements for bids, 
instructions to bidders, and requests for proposals, as applicable), Owner’s 
construction contract practices and requirements, insurance and bonding 
requirements, electronic transmittals during construction, and other information 
necessary for the finalization of Owner’s bidding-related documents (or requests 
for proposals or other construction procurement documents), and Construction 
Contract Documents.  Furnish copies (or give specific directions requesting 
Engineer to use copies already in Engineer’s possession) of all design and 
construction standards, Owner’s standard forms, general conditions (if other than 
EJCDC® C-700, Standard General Conditions of the Construction Contract, 2013 
Edition), supplementary conditions, text, and related documents and content for 
Engineer to include in the draft bidding-related documents (or requests for 
proposals or other construction procurement documents), and draft Construction 
Contract Documents, when applicable.  Owner shall have responsibility for the 
final content of (1) such bidding-related documents (or requests for proposals or 
other construction procurement documents), and (2) those portions of any 
Construction Contract other than the design (as set forth in the Drawings, 
Specifications, or otherwise), and other engineering or technical matters; and 
Owner shall seek the advice of Owner’s legal counsel, risk managers, and 
insurance advisors with respect to the drafting and content of such documents. 
 
C. Furnish to Engineer any other available information pertinent to the Project 
including reports and data relative to previous designs, construction, or 
investigation at or adjacent to the Site. 
 
D. Following Engineer’s assessment of initially-available Project information 
and data and upon Engineer’s request, obtain, furnish, or otherwise make 
available (if necessary through title searches, or retention of specialists or 
consultants) such additional Project-related information and data as is reasonably 
required to enable Engineer to complete its Basic and Additional Services.  Such 
additional information or data would generally include the following: 
 
1. Property descriptions. 
 
2. Zoning, deed, and other land use restrictions. 
 
3. Utility and topographic mapping and surveys. 
 
4. Property, boundary, easement, right-of-way, and other special surveys or 
data, including establishing relevant reference points. 
 
5. Explorations and tests of subsurface conditions at or adjacent to the Site; 
geotechnical reports and investigations; drawings of physical conditions relating 
to existing surface or subsurface structures at the Site; hydrographic surveys, 
laboratory tests and inspections of samples, materials, and equipment; with 
appropriate professional interpretation of such information or data.  
 
6. Environmental assessments, audits, investigations, and impact 
statements, and other relevant environmental, historical, or cultural studies 
relevant to the Project, the Site, and adjacent areas. 
 
7. Data or consultations as required for the Project but not otherwise 
identified in this Agreement. 
 
E. Arrange for safe access to and make all provisions for Engineer to enter 
upon public and private property as required for Engineer to perform services 
under the Agreement. 
 
F. Recognizing and acknowledging that Engineer's services and expertise do 
not include the following services, provide, as required for the Project: 
 
1. Accounting, bond and financial advisory (including, if applicable, “municipal 
advisor” services as described in Section 975 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (2010) and the municipal advisor 

registration rules issued by the Securities and Exchange Commission), 
independent cost estimating, and insurance counseling services. 
 
2. Legal services with regard to issues pertaining to the Project as Owner 
requires, Contractor raises, or Engineer reasonably requests. 
 
3. Such auditing services as Owner requires to ascertain how or for what 
purpose Contractor has used the money paid. 
 
G. Provide the services of an independent testing laboratory to perform all 
inspections, tests, and approvals of samples, materials, and equipment required 
by the Construction Contract Documents (other than those required to be 
furnished or arranged by Contractor), or to evaluate the performance of materials, 
equipment, and facilities of Owner, prior to their incorporation into the Work with 
appropriate professional interpretation thereof. Provide Engineer with the findings 
and reports generated by testing laboratories, including findings and reports 
obtained from or through Contractor. 
 
H. Provide reviews, approvals, and permits from all governmental authorities 
having jurisdiction to approve all phases of the Project designed or specified by 
Engineer and such reviews, approvals, and consents from others as may be 
necessary for completion of each phase of the Project. 
 
I. Advise Engineer of the identity and scope of services of any independent 
consultants employed by Owner to perform or furnish services in regard to the 
Project, including, but not limited to, cost estimating, project peer review, value 
engineering, and constructibility review. 
 
J. If Owner designates a construction manager or an individual or entity other 
than, or in addition to, Engineer to represent Owner at the Site, define and set 
forth as an attachment to this Exhibit B the duties, responsibilities, and limitations 
of authority of such other party and the relation thereof to the duties, 
responsibilities, and authority of Engineer. 
 
K. If more than one prime contract is to be awarded for the Work designed or 
specified by Engineer, then designate a person or entity to have authority and 
responsibility for coordinating the activities among the various prime Contractors, 
and define and set forth the duties, responsibilities, and limitations of authority of 
such individual or entity and the relation thereof to the duties, responsibilities, and 
authority of Engineer as an attachment to this Exhibit B that is to be mutually 
agreed upon and made a part of this Agreement before such services begin. 
 
L. Inform Engineer in writing of any specific requirements of safety or security 
programs that are applicable to Engineer, as a visitor to the Site. 
 
M. Examine all alternative solutions, studies, reports, sketches, Drawings, 
Specifications, proposals, and other documents presented by Engineer (including 
obtaining advice of an attorney, risk manager, insurance counselor, 
financial/municipal advisor, and other advisors or consultants as Owner deems 
appropriate with respect to such examination) and render in writing timely 
decisions pertaining thereto. 
 
N. Inform Engineer regarding any need for assistance in evaluating the 
possible use of Project Strategies, Technologies, and Techniques, as defined in 
Exhibit A. 
 
O. Advise Engineer as to whether Engineer’s assistance is requested in 
identifying opportunities for enhancing the sustainability of the Project. 
 
P. Furnish to Engineer data as to Owner’s anticipated costs for services to be 
provided by others (including, but not limited to, accounting, bond and financial, 
independent cost estimating, insurance counseling, and legal advice) for Owner 
so that Engineer may assist Owner in collating the various cost categories which 
comprise Total Project Costs. 
 
Q. Attend and participate in the pre-bid conference, bid opening, pre-
construction conferences, construction progress and other job related meetings, 
and Site visits to determine Substantial Completion and readiness of the 
completed Work for final payment.   
 
R. Authorize Engineer to provide Additional Services as set forth in Part 2 of 
Exhibit A of the Agreement, as required. 
 
S. Perform or provide the following: [  N/A  ] 
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EXHIBIT C – PAYMENTS TO ENGINEER FOR SERVICES AND REIMBURSABLE EXPENSES 
 

This is Exhibit C, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 
Article 2 of the Agreement is supplemented to include the following agreement of 
the parties.   
 
C2.01  Compensation For Basic Services– Lump Sum Method of Payment 
 
A. Owner shall pay Engineer for Basic Services set forth in Exhibit A, as follows: 

1. A lump sum fee of $348,000.00 based on the following estimated distribution 
of compensation: 

a. Surveying (A1.01)  $30,000.00 

b. 28th Street Improvements (A1.02)                                 $107,000.00 

c. Gravity Sewer Main Improvements (A.1.03)                         $39,000.00 

d. Bidding (A1.04)                                      $7,000.00 

e. Engineering During Construction (A1.05) $100,000.00 

f. Construction Observation (A1.06) $45,000.00 

g. Construction Testing (A1.07) $20,000.00 

2. Engineer may alter the distribution of compensation between individual 
phases of the work noted herein to be consistent with services actually 
rendered, but shall not exceed the total estimated compensation amount 
unless approved in writing by Owner. See also C2.03.C.2 below. 

3. The total estimated compensation for Engineer’s services included in the 
breakdown by phases as noted in Paragraph C2.01.A.1 incorporates all labor 
costs, overhead, and profit.  Reimbursable Expenses will be billed as outlined 
in Paragraph C2.02 below.   

4. Engineer’s Reimbursable Expenses Schedule and Standard Hourly Rates 
are attached to this Exhibit C as Appendices 1 and 2. 

5. The Standard Hourly Rates and Reimbursable Expenses Schedule will be 
adjusted annually (as of January 1 of each calendar year) to reflect equitable 
changes in the compensation payable to Engineer. 

C2.02 Compensation For Reimbursable Expenses 
 
A. Owner shall pay Engineer for all Reimbursable Expenses at the rates set 

forth in Appendix 1 to this Exhibit C. 

B. Reimbursable Expenses include the expenses identified in Appendix 1 and 
the following:  transportation (including mileage), lodging, and subsistence 
incidental thereto; providing and maintaining field office facilities including 
furnishings and utilities; toll telephone calls, mobile phone charges, and 
courier charges; reproduction of reports, Drawings, Specifications, bidding-
related or other procurement documents, Construction Contract Documents, 
and similar Project-related items; and Consultants’ charges.  In addition, if 
authorized in advance by Owner, Reimbursable Expenses will also include 
expenses incurred for the use of highly specialized equipment. 

C. The amounts payable to Engineer for Reimbursable Expenses will be the 
Project-related internal expenses actually incurred or allocated by Engineer, 
plus all invoiced external Reimbursable Expenses allocable to the Project. 

C2.03 Other Provisions Concerning Payment 
 
A. Whenever Engineer is entitled to compensation for the charges of Engineer’s 

Consultants, those charges shall be the amounts billed by Engineer’s 
Consultants to Engineer. 

B. Factors:  The external Reimbursable Expenses and Engineer’s Consultants' 
factors include Engineer’s overhead and profit associated with Engineer’s 
responsibility for the administration of such services and costs. 

C. Estimated Compensation Amounts: 

1. Engineer’s estimate of the amounts that will become payable for specified 
services are only estimates for planning purposes, are not binding on the 
parties, and are not the minimum or maximum amounts payable to Engineer 
under the Agreement.   

2. When estimated compensation amounts have been stated herein and it 
subsequently becomes apparent to Engineer that the total compensation 
amount thus estimated will be exceeded, Engineer shall give Owner written 
notice thereof, allowing Owner to consider its options, including suspension 
or termination of Engineer's services for Owner's convenience.  Upon notice, 
Owner and Engineer promptly shall review the matter of services remaining 
to be performed and compensation for such services.  Owner shall either 
exercise its right to suspend or terminate Engineer's services for Owner's 
convenience, agree to such compensation exceeding said estimated amount, 
or agree to a reduction in the remaining services to be rendered by Engineer, 
so that total compensation for such services will not exceed said estimated 
amount when such services are completed.  If Owner decides not to suspend 
the Engineer's services during the negotiations and Engineer exceeds the 
estimated amount before Owner and Engineer have agreed to an increase in 
the compensation due Engineer or a reduction in the remaining services, 
then Engineer shall be paid for all services rendered hereunder. 

D. To the extent necessary to verify Engineer’s charges and upon Owner’s 
timely request, Engineer shall make copies of such records available to 
Owner at cost. 

C2.04 Compensation for Additional Services – Standard Hourly Rates 
Method of Payment 

A. Owner shall pay Engineer for Additional Services, if any, as follows: 

1. General:  For services of Engineer’s personnel engaged directly on the 
Project pursuant to Paragraph A2.01 or A2.02 of Exhibit A, except for 
services as a consultant or witness under Paragraph A2.01.A.20, (which if 
needed shall be separately negotiated based on the nature of the required 
consultation or testimony) an amount equal to the cumulative hours charged 
to the Project by each class of Engineer’s personnel times Standard Hourly 
Rates for each applicable billing class for all Additional Services performed 
on the Project, plus related Reimbursable Expenses and Engineer’s 
Consultant’s charges, if any. 

B. Compensation For Reimbursable Expenses: 

1. For those Reimbursable Expenses that are not accounted for in the 
compensation for Basic Services under Paragraph C2.01 and are directly 
related to the provision of Additional Services, Owner shall pay Engineer at 
the rates set forth in Appendix 1 to this Exhibit C. 

2. Reimbursable Expenses include the expenses identified in Appendix 1 and 
the following categories:  transportation (including mileage), lodging, and 
subsistence incidental thereto; providing and maintaining field office facilities 
including furnishings and utilities; toll telephone calls, mobile phone charges, 
and courier charges; reproduction of reports, Drawings, Specifications, 
bidding-related or other procurement documents, Construction Contract 
Documents, and similar Project-related items; and Consultants’ charges. In 
addition, if authorized in advance by Owner, Reimbursable Expenses will 
also include expenses incurred for the use of highly specialized equipment. 

3. The amounts payable to Engineer for Reimbursable Expenses, if any, will be 
the Additional Services-related internal expenses actually incurred or 
allocated by Engineer, plus all invoiced external Reimbursable Expenses 
allocable to such Additional Services. 

4. The Reimbursable Expenses Schedule will be adjusted annually (as of [            
]) to reflect equitable changes in the compensation payable to Engineer.   

C. Other Provisions Concerning Payment for Additional Services: 

1. Whenever Engineer is entitled to compensation for the charges of Engineer’s 
Consultants, those charges shall be the amounts billed by Engineer’s 
Consultants to Engineer. 
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2. Factors:  The external Reimbursable Expenses and Engineer’s Consultant’s 
Factors include Engineer’s overhead and profit associated with Engineer’s 
responsibility for the administration of such services and costs. 

3. To the extent necessary to verify Engineer’s charges and upon Owner’s 
timely request, Engineer shall make copies of such records available to 
Owner at cost. 
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APPENDIX 1 TO EXHIBIT C 
 

This is Appendix 1 to Exhibit C, referred to in and part of the Agreement between Owner and Engineer for 
Professional Services 
 
Reimbursable Expenses Schedule 

 
Reimbursable Expenses are subject to review and adjustment per Exhibit C.  Rates and charges for Reimbursable 
Expenses as of the date of the Agreement are:  
 
 
 
Item  Rate  
Mileage  IRS Rate 
Lodging  Actual Cost 
Special Postage or Shipping  Actual Cost 
Printing  Actual Cost 
Surveying Materials  Actual Cost 
Subcontract Specialty Services  Actual Cost 
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APPENDIX 2 TO EXHIBIT C 
 

This is Appendix 2 to Exhibit C, referred to in and part of the Agreement between Owner and Engineer for 
Professional Services 
 
Standard Hourly Rates Schedule 

 
A. Standard Hourly Rates: 

Standard Hourly Rates are set forth in this Appendix 2 to this Exhibit C and include salaries and wages paid to 
personnel in each billing class plus the cost of customary and statutory benefits, general and 
administrative overhead, non-project operating costs, and operating margin or profit. 

The Standard Hourly Rates apply only as specified in Article C2. 

Schedule: 

 Hourly rates for services performed on or after the date of the Agreement are: 
 

 
Principal $158.50 
Engineer PE-3 $136.50  
Engineer PE-2 $125.50  
Engineer PE-1 $114.50  
Engineer 3 $115.00 
Engineer 2 $109.00 
Engineer 1 $93.50 
CAD Technician-3 $98.00 
CAD Technician-2 $87.50 
CAD Technician-1 $76.00 
Certified Floodplain Manager $136.50 
Professional Land Surveyor $115.00 
Two-Man Survey Crew $149.50 
One-Man Survey Crew $131.00 
Survey Technician $98.50 
GIS Technician-3 $93.00 
GIS Technician-2 $82.00 
GIS Technician-1 $71.00 
Construction Review-2 $82.50 
Construction Review-1 $64.50 
R-O-W Specialist $109.00 
Clerical $54.50 
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EXHIBIT D – DUTIES, RESPONSIBILITIES, AND LIMITATIONS OF AUTHORITY  
OF RESIDENT PROJECT REPRESENTATIVE 

 

This is Exhibit D, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 
Article 1 of the Agreement is supplemented to include the following agreement of 
the parties.   

ARTICLE 1 - SERVICES OF ENGINEER 

D1.01 Resident Project Representative 
 
A. Engineer shall furnish a Resident Project Representative (“RPR”) to assist 

Engineer in observing progress and quality of the Work.  The RPR shall 
provide intermittent observation at the assumed rate of one day every other 
week. RPR is Engineer’s representative at the Site, will act as directed by 
and under the supervision of Engineer, and will confer with Engineer 
regarding RPR’s actions. 

B. Through RPR's observations of the Work, including field checks of materials 
and installed equipment, Engineer shall endeavor to provide further 
protection for Owner against defects and deficiencies in the Work.  
However, Engineer shall not, as a result of such RPR observations of the 
Work, supervise, direct, or have control over the Work, nor shall Engineer 
(including the RPR) have authority over or responsibility for the means, 
methods, techniques, sequences, or procedures of construction selected or 
used by any Constructor, for security or safety at the Site, for safety 
precautions and programs incident to the Work or any Constructor’s work in 
progress, for the coordination of the Constructors’ work or schedules, or for 
any failure of any Constructor to comply with Laws and Regulations 
applicable to the performing and furnishing of its work.  The Engineer 
(including RPR) neither guarantees the performances of any Constructor 
nor assumes responsibility for any Constructor’s failure to furnish and 
perform the Work, or any portion of the Work, in accordance with the 
Construction Contract Documents.  In addition, the specific terms set forth 
in Exhibit A, Paragraph A1.05, of this Agreement are applicable. 

C. The duties and responsibilities of the RPR are as follows: 

1. General:  RPR’s dealings in matters pertaining to the Work in general shall 
be with Engineer and Contractor.  RPR’s dealings with Subcontractors shall 
only be through or with the full knowledge and approval of Contractor.  RPR 
shall generally communicate with Owner only with the knowledge of and 
under the direction of Engineer. 

2. Schedules:  Review the progress schedule, schedule of Shop Drawing and 
Sample submittals, schedule of values, and other schedules prepared by 
Contractor and consult with Engineer concerning acceptability of such 
schedules. 

3. Conferences and Meetings:  Attend meetings with Contractor, such as 
preconstruction conferences, progress meetings, job conferences, and 
other Project-related meetings (but not including Contractor’s safety 
meetings), and as appropriate prepare and circulate copies of minutes 
thereof. 

4. Safety Compliance:  Comply with Site safety programs, as they apply to 
RPR, and if required to do so by such safety programs, receive safety 
training specifically related to RPR’s own personal safety while at the Site. 

5. Liaison: 

a. Serve as Engineer’s liaison with Contractor.  Working principally through 
Contractor’s authorized representative or designee, assist in providing 
information regarding the provisions and intent of the Construction Contract 
Documents. 

b. Assist Engineer in serving as Owner’s liaison with Contractor when 
Contractor’s operations affect Owner’s on-Site operations. 

c. Assist in obtaining from Owner additional details or information, when 
required for proper execution of the Work. 

6. Clarifications and Interpretations:  Receive from Contractor submittal of any 
matters in question concerning the requirements of the Construction 

Contract Documents (sometimes referred to as requests for information or 
interpretation—RFIs), or relating to the acceptability of the Work under the 
Construction Contract Documents. Report to Engineer regarding such RFIs. 
Report to Engineer when clarifications and interpretations of the 
Construction Contract Documents are needed, whether as the result of a 
Contractor RFI or otherwise. Transmit Engineer’s clarifications, 
interpretations, and decisions to Contractor.  

7. Shop Drawings and Samples: 

a. Record date of receipt of Samples and Contractor-approved Shop 
Drawings.   

b. Receive Samples that are furnished at the Site by Contractor, and notify 
Engineer of availability of Samples for examination. 

c. Advise Engineer and Contractor of the commencement of any portion of the 
Work requiring a Shop Drawing or Sample submittal, if RPR believes that 
the submittal has not been received from Contractor, or has not been 
approved by Contractor or Engineer. 

8. Proposed Modifications:  Consider and evaluate Contractor’s suggestions 
for modifications to the Drawings or Specifications, and report such 
suggestions, together with RPR’s recommendations, if any, to Engineer.  
Transmit Engineer’s response (if any) to such suggestions to Contractor.  

9. Review of Work; Defective Work: 

a. Report to Engineer whenever RPR believes that any part of the Work is 
defective under the terms and standards set forth in the Construction 
Contract Documents, and provide recommendations as to whether such 
Work should be corrected, removed and replaced, or accepted as provided 
in the Construction Contract Documents.  

b. Inform Engineer of any Work that RPR believes is not defective under the 
terms and standards set forth in the Construction Contract Documents, but 
is nonetheless not compatible with the design concept of the completed 
Project as a functioning whole, and provide recommendations to Engineer 
for addressing such Work. ; and  

c. Advise Engineer of that part of the Work that RPR believes should be 
uncovered for observation, or requires special testing, inspection, or 
approval. 

10. Inspections, Tests, and System Start-ups: 

a. Consult with Engineer in advance of scheduled inspections, tests, and 
systems start-ups. 

b. Verify that tests, equipment, and systems start-ups and operating and 
maintenance training are conducted in the presence of appropriate Owner’s 
personnel, and that Contractor maintains adequate records thereof. 

c. Observe, record, and report to Engineer appropriate details relative to the 
test procedures and systems start-ups.  

d. Observe whether Contractor has arranged for inspections required by Laws 
and Regulations, including but not limited to those to be performed by public 
or other agencies having jurisdiction over the Work. 

e. Accompany visiting inspectors representing public or other agencies having 
jurisdiction over the Work, record the results of these inspections, and 
report to Engineer. 

11. Records: 

a. Maintain at the Site orderly files for correspondence, reports of job 
conferences, copies of Construction Contract Documents including all 
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Change Orders, Field Orders, Work Change Directives, Addenda, 
additional Drawings issued subsequent to the execution of the Construction 
Contract, RFIs, Engineer’s clarifications and interpretations of the 
Construction Contract Documents, progress reports, approved Shop 
Drawing and Sample submittals, and other Project-related documents. 

b. Prepare a daily report or keep a diary or log book, recording Contractor’s 
hours on the Site, Subcontractors present at the Site, weather conditions, 
data relative to questions of Change Orders, Field Orders, Work Change 
Directives, or changed conditions, Site visitors, deliveries of equipment or 
materials, daily activities, decisions, observations in general, and specific 
observations in more detail as in the case of observing test procedures; and 
send copies to Engineer. 

c. Upon request from Owner to Engineer, photograph or video Work in 
progress or Site conditions. 

d. Record and maintain accurate, up-to-date lists of the names, addresses, fax 
numbers, e-mail addresses, websites, and telephone numbers (including 
mobile numbers) of all Contractors, Subcontractors, and major Suppliers of 
materials and equipment. 

e. Maintain records for use in preparing Project documentation. 

f. Upon completion of the Work, furnish original set of all RPR Project 
documentation to Engineer. 

12. Reports: 

a. Furnish to Engineer periodic reports as required of progress of the Work 
and of Contractor’s compliance with the progress schedule and schedule of 
Shop Drawing and Sample submittals. 

b. Draft and recommend to Engineer proposed Change Orders, Work Change 
Directives, and Field Orders.  Obtain backup material from Contractor. 

c. Furnish to Engineer and Owner copies of all inspection, test, and system 
start-up reports. 

d. Immediately inform Engineer of the occurrence of any Site accidents, 
emergencies, acts of God endangering the Work, possible force majeure or 
delay events, damage to property by fire or other causes, or the discovery 
of any potential differing site condition or Constituent of Concern.  

13. Payment Requests:  Review applications for payment with Contractor for 
compliance with the established procedure for their submission and forward 
with recommendations to Engineer, noting particularly the relationship of the 
payment requested to the schedule of values, Work completed, and 
materials and equipment delivered at the Site but not incorporated in the 
Work. 

14. Certificates, Operation and Maintenance Manuals:  During the course of the 
Work, verify that materials and equipment certificates, operation and 
maintenance manuals and other data required by the Contract Documents 
to be assembled and furnished by Contractor are applicable to the items 
actually installed and in accordance with the Contract Documents, and have 
these documents delivered to Engineer for review and forwarding to Owner 
prior to payment for that part of  the Work. 

15. Completion: 

a. Participate in Engineer’s visits to the Site regarding Substantial Completion, 
assist in the determination of Substantial Completion, and prior to the 
issuance of a Certificate of Substantial Completion submit a punch list of 
observed items requiring completion or correction.   

b. Participate in Engineer’s visit to the Site in the company of Owner and 
Contractor, to determine completion of the Work, and prepare a final punch 
list of items to be completed or corrected by Contractor. 

c. Observe whether all items on the final punch list have been completed or 
corrected, and make recommendations to Engineer concerning acceptance 
and issuance of the Notice of Acceptability of the Work (Exhibit E). 

D. Resident Project Representative shall not: 

1. Authorize any deviation from the Construction Contract Documents or 
substitution of materials or equipment (including “or-equal” items). 

2. Exceed limitations of Engineer’s authority as set forth in this Agreement. 

3. Undertake any of the responsibilities of Contractor, Subcontractors, or 
Suppliers, or any Constructor. 

4. Advise on, issue directions relative to, or assume control over any aspect of 
the means, methods, techniques, sequences or procedures of the Work, by 
Contractor or any other Constructor.  

5. Advise on, issue directions regarding, or assume control over security or 
safety practices, precautions, and programs in connection with the activities 
or operations of Owner or Contractor. 

6. Participate in specialized field or laboratory tests or inspections conducted 
off-site by others except as specifically authorized by Engineer. 

7. Accept Shop Drawing or Sample submittals from anyone other than 
Contractor. 

8. Authorize Owner to occupy the Project in whole or in part. 
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EXHIBIT E – NOTICE OF ACCEPTABILITY OF WORK 
 

This is Exhibit E, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 

PROJECT:  
 
OWNER: 
 
CONTRACTOR: 
 
OWNER’S CONSTRUCTION CONTRACT IDENTIFICATION: 
 
EFFECTIVE DATE OF THE CONSTRUCTION CONTRACT:  
 
ENGINEER: 
 
NOTICE DATE: 

 
To:          
  Owner  
 
And  To:        
  Contractor 
 
From:           
  Engineer 
 
The Engineer hereby gives notice to the above Owner and Contractor that Engineer has recommended final payment of 
Contractor, and that the Work furnished and performed by Contractor under the above Construction Contract is acceptable, 
expressly subject to the provisions of the related Contract Documents, the Agreement between Owner and Engineer for 
Professional Services dated ______, and the following terms and conditions of this Notice: 

 
CONDITIONS OF NOTICE OF ACCEPTABILITY OF WORK 

 
The Notice of Acceptability of Work (“Notice”) is expressly made subject to the following terms and conditions to which all 
those who receive said Notice and rely thereon agree: 
 
1. This Notice is given with the skill and care ordinarily used by members of the engineering profession practicing under 

similar conditions at the same time and in the same locality. 
2. This Notice reflects and is an expression of the Engineer’s professional opinion. 
3. This Notice is given as to the best of Engineer’s knowledge, information, and belief as of the Notice Date.  
4. This Notice is based entirely on and expressly limited by the scope of services Engineer has been employed by Owner 

to perform or furnish during construction of the Project (including observation of the Contractor’s work) under Engineer’s 
Agreement with Owner, and applies only to facts that are within Engineer’s knowledge or could reasonably have been 
ascertained by Engineer as a result of carrying out the responsibilities specifically assigned to Engineer under such 
Agreement. 

5. This Notice is not a guarantee or warranty of Contractor’s performance under the Construction Contract, an acceptance 
of Work that is not in accordance with the related Contract Documents, including but not limited to defective Work 
discovered after final inspection, nor an assumption of responsibility for any failure of Contractor to furnish and perform 
the Work thereunder in accordance with the Construction Contract Documents, or to otherwise comply with the 
Construction Contract Documents or the terms of any special guarantees specified therein. 

6. This Notice does not relieve Contractor of any surviving obligations under the Construction Contract, and is subject to 
Owner’s reservations of rights with respect to completion and final payment. 
 

 
By (Signature):        Date:      
 
Name & Title:        
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EXHIBIT F – CONSTRUCTION COST LIMIT 
 

This is Exhibit F, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 

Paragraph 5.02 of the Agreement is supplemented to include the following agreement of the parties: 
 
F5.02 Construction Cost Limit 

 

A. Owner and Engineer hereby agree to a Construction Cost limit in the amount of $2,800,000. 
 

B. The Construction Cost limit shall include off-site infrastructure improvements along 28th Street (except fiber 
infrastructure improvements) and along the drainage way though and northwest of the site for gravity sanitary 
sewer main installation, including professional fees (survey, design, construction services including material 
testing) and the cost of any easements.   

 
C. As per the 28E Agreement for Developmental Services entered into between the City of Sioux City, Iowa (City) 

and Woodbury County, Iowa, dated June 8, 2020, the Construction Cost limit shall not be exceeded unless 
mutually agreed upon by the both the City and County. 

 
D. Engineer will be permitted to determine what types and quality of materials, equipment and component systems 

are to be included in the Drawings and Specifications.  Engineer may make reasonable adjustments in the scope, 
extent, and character of the Project to the extent consistent with the Project requirements and sound engineering 
practices, to bring the Project within the Construction Cost limit 

 
E. If the Bidding or Negotiating Phase has not commenced within three months after completion of the Final Design, 

or if industry-wide prices are changed because of unusual or unanticipated events affecting the general level of 
prices or times of delivery in the construction industry, the established Construction Cost limit will not be binding 
on Engineer.  In such cases, Owner shall consent to an adjustment in the Construction Cost limit commensurate 
with any applicable change in the general level of prices in the construction industry between the date of 
completion of the Final Design and the date on which proposals or Bids are sought. 

 
F. If the lowest bona fide proposal or Bid exceeds the established Construction Cost limit, Owner shall (1) give 

written approval to increase such Construction Cost limit, or (2) authorize negotiating or rebidding the Project 
within a reasonable time, or (3) cooperate in revising the Project's scope, extent, or character to the extent 
consistent with the Project’s requirements and with sound engineering practices.  In the case of (3), Engineer 
shall modify the Contract Documents as necessary to bring the Construction Cost within the Construction Cost 
Limit.  Owner shall pay Engineer’s cost to provide such modification services, including the costs of the services 
of its Consultants, all overhead expenses reasonably related thereto, and Reimbursable Expenses, but without 
profit to Engineer on account of such services.  The providing of such services will be the limit of Engineer’s 
responsibility in this regard and, having done so, Engineer shall be entitled to payment for services and expenses 
in accordance with this Agreement and will not otherwise be liable for damages attributable to the lowest bona 
fide proposal or bid exceeding the established Construction Cost limit. 
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EXHIBIT G – INSURANCE 
 

This is Exhibit G, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 

Paragraph 6.05 of the Agreement is supplemented to include the following agreement of the parties: 
 
G6.05 Insurance 

 
A. The limits of liability for the insurance required by Paragraph 6.05.A and 6.05.B of the Agreement are as 

follows: 

By Engineer: 

Workers’ Compensation:  Statutory  

Employer’s Liability -- 

Bodily injury, each accident: $1,000,000.00 
Bodily injury by disease, each employee: $1,000,000.00 
Bodily injury/disease, aggregate: $1,000,000.00 

 
General Liability -- 

Each Occurrence (Bodily Injury/Property Damage): $1,000,000.00 
General Aggregate: $2,000,000.00 

 
Excess or Umbrella Liability --   

Per Occurrence: $2,000,000.00 
General Aggregate: $2,000,000.00 
 

Automobile Liability --Combined Single Limit (Bodily Injury and Property Damage): 

 $1,000,000.00 
 

Professional Liability – 

Each Claim Made $2,000,000.00 
Annual Aggregate $4,000,000.00 

 
Additional Insureds: 

The Owner shall be listed on Engineer’s general liability policy as provided in Paragraph 6.05.A. 
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EXHIBIT K – AMENDMENT TO OWNER-ENGINEER AGREEMENT 
 

This is Exhibit K, referred to in and part of the Agreement between Owner and Engineer for Professional Services 

 
 

Amendment No. _____ 
 

The Effective Date of this Amendment is: ______. 
 

Background Data  
  
 Effective Date of Owner-Engineer Agreement:  
 
 Owner: 
 
 Engineer: 
 
 Project: 
   
Nature of Amendment: [Check those that are applicable and delete those that are inapplicable.] 
 

____ Additional Services to be performed by Engineer 

____ Modifications to services of Engineer 

____ Modifications to responsibilities of Owner 

____ Modifications of payment to Engineer 

____ Modifications to time(s) for rendering services 

____ Modifications to other terms and conditions of the Agreement 

Description of Modifications: Here describe the modifications, in as much specificity and detail as needed.   
 
Agreement Summary: 
 
     Original agreement amount:   $_____________ 
     Net change for prior amendments:  $_____________ 
     This amendment amount:   $_____________ 
     Adjusted Agreement amount:              $_____________ 
 
     Change in time for services (days or date, as applicable): ______ 
 

The foregoing Agreement Summary is for reference only and does not alter the terms of the Agreement, including those set 
forth in Exhibit C. 
 
Owner and Engineer hereby agree to modify the above-referenced Agreement as set forth in this Amendment.  All provisions 
of the Agreement not modified by this or previous Amendments remain in effect.   
 
OWNER:  ENGINEER: 
 
 

  

 
By: 

 
 

 
By: 

 
 

Print 
name: 

  Print 
name: 

 

 
Title: 

 
 

  
Title: 

 
 

 
Date Signed: 

 
 

  
Date Signed: 

 
 

 



28E AGREEMENT FOR DEVELOPMENTAL SERVICES 

This Agreement is made this -3.!! day of June , 2020 by and between the City of 
Sioux City, Iowa, a municipal corporation organized and existing pursuant to the laws of the 
State of Iowa ("City") and Woodbury County, State of Iowa ("County"). 

WHEREAS, City and County have agreed to work together in the spirit of cooperation in 
developing each other's interests in meeting the greater public good; 

WHEREAS, County desires assistance in the development of real estate located in the 
vicinity of 3701 28th Street, Sioux City, Woodbury County, Iowa for the proposed Woodbury 
County Jail Site Improvements Project ("Project") - See attached Exhibit A; 

WHEREAS, City desires to facilitate such development, including offsite infrastructure 
improvements. 

NOW, THEREFORE, the parties agree as follows: 

A. COUNTY SHALL 

1. Select and hire an engineering firm to provide survey, design, bidding, 
engineering, and construction services, including administration, observation, 
Sections 2, 3 and 4 herein, and material testing and staking regarding the 
construction of the infrastructure improvements for the Project. The selected 
engineering firm shall be responsible for developing a project scope and design 
for off-site improvements and infrastructure within a total project budget that shall 
not exceed $2,800,000 unless mutually agreed upon by both City and County. 
The maximum $2,800,000 City reimbursement shall cover off-site infrastructure 
improvements along 28th Street (except fiber infrastructure improvements) and 
along the drainage way through and northwest of the site for gravity sanitary 
sewer main installation, including professional fees (survey, design, construction 
services including material testing and cost of any easements). 

2. With regard to 281h Street from US Highway 75 North to Outer Drive 
(approximately 6,600 LF): 

a. If recommended by project traffic engineer, construct a maximum of four (4) 
turn lanes at various locations including, but not limited to, on 28th Street at 
Highway 75 North and Outer Drive, two (2) proposed driveways to 3701 28th 
Street (Jail site), and Outer Drive (westbound left turn lane onto 28th Street). 

b. If recommended by traffic engineer, make modifications to the existing traffic 
signal at Highway 75 North intersection if turn lanes are to be added. 

c. Grading, Paving (street and driveway approaches) and Erosion Control. 

i. West portion (approximately 3,100 LF) is currently paved (HMA/PCC 
section) as a two-lane roadway. It is a combination of a rural section 
(with ditches) and urban section (with curb and gutter). Width varies. 
Anticipate to mostly Use as Constructed (UAC) with potential for HMA 
mill/overlay due to condition issues. Exception is at the east end of 
existing paving (top of hill) that will need to be removed/replaced with 



the grade lowered to improve ride and sight distance to proposed jail 
driveways. 

ii. Middle gravel portion (approximately 2,800 LF) to be paved as a two
lane roadway (plus any recommended dedicated turn lanes to jail site). 
City requests to bid out PCC and HMA paving options. Each with 
granular subbase and subdrains. Rural or Urban typical section to be 
further reviewed with City and County. Pavement and typical section to 
be mutually agreed upon by City and County. 

iii. East portion (700 LF) is paved as a two-lane roadway however it is 
narrow around the curve (approximately 25 feet wide) and is expected 
to be impacted by the need to extend water main through this area (and 
potentially adding a turn lane) so this section is expected to be removed 
and replaced with a wider two-lane section (plus any recommended 
turn lanes for jail traffic). 

iv. No sidewalk is to be required as part of this project. 

v. No additional street lighting poles are to be required as part of this 
project, however luminaires on existing MEC poles will be added. 

vi. Erosion Control. All areas disturbed by construction that are not 
paved will be seeded and stabilized to keep sediment from 
moving offsite. 

d. Utility Improvements. 

i. Water main - Extend existing 8" water main (installed in 1960) from 
dead end at west edge of existing paving with a new water main, size 
to be determined by mutual City and County consent, and to connect 
to the existing 16" stub just west of Outer Drive. 

ii. Storm Sewer - There is an existing 72" RCP culvert under 28th Street 
at the low point. Review capacity and model hydrology to review if an 
additional culvert is needed to keep major storm event flows from 
topping the roadway. Any additional roadway culverts and/or extension 
of culverts into the site of 3701 28th Street to be City owned within a 
City easement, only if deemed necessary by the County's LEC Jail 
Project Engineer. 

iii. Fiber line - County reserves right to determine the fiber line route, 
provider, and shared access. 

iv. Gas and electric service to the site will be coordinated with 
MidAmerican Energy. 

3. With regard to Gravity Sanitary Sewer Main Improvements to the Project Site 
Location: 

a. Gravity Sanitary Sewer Main Improvements. Since the property at 3701 28th 
Street is located in the valley, gravity sanitary sewer will need to be provided 
from a lower point along Highway 75 North northwest of the site. There is an 
existing 1 O" sanitary sewer main along Highway 75 North that gravity flows 



south. The sanitary sewer main will run along the existing drainage way 
between properties of 3000 Highway 75 North; and 2900 and 2830 Hwy 75 
North and then across the City owned property of 3500 28th Street and the 
proposed jail site property at 3701 281h Street to ultimately a location on the 
south side of 28th Street across from the jail site. This sewer will then be 
available to serve the many acres of currently undeveloped property south of 
28th Street. The distance of new sanitary sewer main is approximately 4,700 
LF. Any new piping through the site of 3701 28th Street to be City owned within 
a City easement. 

b. Granular Access Roads along Gravity Sanitary Sewer Main Improvements. 
City and County to review if access roads are necessary along sewer main 
route for future maintenance. 

c. Erosion Control. All areas disturbed by construction that are not paved or 
gravel surfaced, will be seeded and stabilized to keep sediment from moving 
offsite 

4. With regard to City owned property located at 3500 28th Street (west of subject 
property at 3701 28th Street): 

a. Grading work, including borrowing or wasting of soil material, as well as 
temporary use, including staging or stockpiling of materials, of adjacent City 
owned property located at 3500 28th Street is allowed during construction of 
off-site and on-site (LEC jail project) improvements. Any disturbed areas are 
to be restored following construction to existing or better condition at County 
costs. 

5. Review and approve for compliance with City code, state law, and the contract 
documents all plans and specifications for the public improvements on the Project. 

6. Review and approve for compliance with City code, state law, and the contract 
documents construction of the infrastructure improvements when complete. 

7. Retain all rights to Civil documents for use on the LEC Jail Project and development. 

B. CITY SHALL 

1. Review and approve all plans and specifications for the public improvements on 
the Project. 

2. Review bids taken by County and provide staff concurrence in award for the 
public improvements on the Project. 

3. Review and approve construction of the infrastructure improvements when 
complete. 

4. Upon completion of the construction of the infrastructure improvements and 
City's and County's approval of same, City shall at all times thereafter own, 
operate, maintain, repair, and replace all off-site infrastructure improvements and 
all on-site infrastructure located within any easements granted to the City, with 
the exception of the fiber infrastructure. 



5. Convey by City Deed to the LEC Authority real estate land located at 3701 28th 
Street totaling approximately 38.27 acres for a sum of $900,000.00, funded by 
Issuance of Public Bonds. 

6. Acquire, within a timely manner, as to not delay the progress of the LEC jail 
project all necessary easements (permanent and temporary) from adjacent 
property owners including, but not limited to, utility installation of gravity sanitary 
sewer main. A clear and unobstructed access to the on-site LEC jail project is to 
be available at all times during the LEC jail project. 

7. Reimburse County for all off-site infrastructure improvements along 28th Street 
(except fiber infrastructure improvements) and along the drainage way through 
and northwest of the site for gravity sanitary sewer main installation, including 
professional fees (survey, design, construction services including material testing 
and cost of any easements) with a maximum reimbursement of $2,800,000. City 
staff will be responsible to contact property owners, negotiate cost of any 
easements and prepare legal agreements to be filed at the County Courthouse. 

8. Invoices will be submitted and paid as expenses are incurred. Payment of 
reimbursement shall be made by City to County within thirty (30) days of an 
invoice submitted by County in accordance with the terms and conditions of the 
Agreement and with City's customary billing procedures. 

C. OTHER PROVISIONS 

1. No separate administrative entity or organization shall be created by this 
Agreement. 

2. This Agreement is entered into pursuant to the authority of Chapter 28E of the 
2019 Code of Iowa, as amended. 

3. This Agreement shall be administered jointly by a representative appointed by 
the City Council and a representative appointed by the County. 

4. The purpose of this Agreement is to achieve the goals and objectives set forth in 
the preamble hereof. 

5. This Agreement shall terminate on the happening of either the determination that 
all of the transactions contemplated have been completed or by delivery of a 
thirty (30) day written notice of termination by either party to the other (in which 
case termination shall be effective automatically upon the expiration of the thirty 
(30) day period). Payment obligations for work completed or under contract at 
the time of termination shall survive termination of the Agreement. 

6. Time is of the essence in this Agreement. 

7. County shall transfer the Contractor's warranty and its rights under any 
maintenance bonds for all City improvements located within public right of way to 
the City following date of substantial completion. 

8. All contract documents shall be made available the County and City for use in the 
on-site development of the new County LEC jail facility and any future 
developments to the adjacent properties. 



9. All notices to be given by either party to the other shall be in writing and deemed 
to have been given when delivered personally or when deposited in the United 
States mail, addressed as follows: 

To County: 

Woodbury County, Iowa 
ATTN: Board Chairman 
620 Douglas Street Rm 104 
Sioux City, Iowa 51101 

To City: 

City of Sioux City, Iowa 
ATTN: City Clerk 
405 Sixth Street 
P.O. Box 447 
Sioux City, Iowa 51102 

10. City and County agree to jointly select the project engineer. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the date first above 
written. 

WOODBURY COUNTY, IOWA 
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DGR ENGINEERING 
6115 Whl1perln9 CrHk Drive, Sioux City, IA. 
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